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DB SECTION 101
ABBREVIATIONS, SYMBOLS, AND TERMS AND DEFINITIONS

Wherever the following terms, abbreviations, or symbols are used in the Contract Documents,
the intent and meaning shall be interpreted as follows in this DB §101.

DB 101-1 ABBREVIATIONS

Wherever the following abbreviations are used in the Contract Documents, they are to be
construed the same as the respective expressions represented. Some of these abbreviations
may be acronyms and may appear without periods.

AAN American Association of Nurserymen

AAR Association of American Railroads

AASHTO American Association of State Highway and Transportation Officials
ACHP Advisory Council on Historic Preservation

ACM Asbestos Containing Materials

ADA Americans with Disabilities Act

ADAAG Americans with Disabilities Act Accessibility Guidelines

AGC Associated General Contractors of America

AlA American Institute of Architects

AISC American Institute of Steel Construction

AISI American Iron and Steel Institute

ALA American Society of Landscape Architects

AME American Society of Mechanical Engineers

ANSI American National Standards Institute, Inc.

AOAC Association of Official Agricultural Chemists

ARA American Railway Assaociation

AREMA American Railway Engineering and Maintenance-of-Way Association
ARTBA American Road and Transportation Builders Association

ASCE American Society of Civil Engineers

ASHRAE American Society of Heating, Refrigerating and Air-Conditioning Engineers
ASIS American Society of Industrial Security

ASTM American Society for Testing and Materials

ATC Alternative Technical Concept

AWPA American Wood-Preservers Association

AWS American Welding Society

AWWA American Water Works Association

BAFO Best and Final Offer

BDM Bridge Design Manual

BIM Building Information Modeling

BMP Best Management Practices

C/A Corrective Action

CADD Computer Aided Design and Drafting

CCE Construction Compliance Engineer

CCM Construction Compliance Monitor

CCSs Code Compliance Specialist

CCTV Closed Circuit Television

CERCLA Comprehensive Environmental Response, Compensation and Liability Act
Syracuse Division Bundled Bridges 1 DB § 101

TAS 17-37B, Contract D800001 Draft August 31, 2017



New York State Thruway Authority

CFR Code of Federal Regulations

CIM Civil Integrated Management

CPM Critical Path Method

CQAE Construction Quality Assurance Engineer
CQCE Construction Quality Control Engineer

CRT Commuter Rail Transit

CRU Contract Review Unit

cSEL Cumulative Sound Exposure Level

CSL Contract Submittal List

CwiI Certification of Welding Inspector

DB Design-Build

dBA Decibels, A-scale

DBE Disadvantaged Business Enterprise

DFS Driver Feedback Sign

DONSI Determination of No Significant Impact

DOT Department of Transportation

DQAE Design Quality Assurance Engineer

DQCE Design Quality Control Engineer

DRB Disputes Review Board

DTM Digital Terrain Model

EBO Equitable Business Opportunity Solution

EEI Electrical Engineering Institute

EEO Equal Employment Opportunity

EIS Environmental Impact Statement

EMT Emergency Medical Technician

EPA United States Environmental Protection Agency (also USEPA)
EPC Environmental Performance Commitment

ESA Environmental Site Assessment

ESDC Empire State Development Corporation

FAR Federal Acquisition Regulations

FCC Federal Communications Commission

FHWA Federal Highway Administration

FONSI Finding Of No Significant Impact

FSS Federal Specifications and Standards, General Services Administration
GDM Geotechnical Design Manual

HDM Highway Design Manual

HMA Hot Mix Asphalt

HSPPD Handling/Storage/Packaging/Preservation/Delivery
1A Independent Assurance

IAS International Accounting Standards

IEEE Institute of Electrical and Electronics Engineers
ISO International Standards Organization

ITP Instructions to Proposers

ITS Intelligent Transportation System

LEED Leadership in Energy and Environmental Design
LLC Limited Liability Company

LOI Letter of Intent

LRFD Load and resistance factor design

MAP Manual of Administrative Practices

MBE Minority-Owned Business Enterprise

MM Materials Method
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MP Materials Procedures

MPO Metropolitan Planning Organization

MSDS Material Safety Data Sheet

MURK Manual for Uniform Record Keeping on Construction Contracts

MUTCD National Manual of Uniform Traffic Control Devices and New York State
Supplement

N/A Not Applicable

NCR Non-Conformance Report

NEC National Electrical Code

NEMA National Electrical Manufacturers Association

NEPA National Environmental Policy Act

NETTCP North East Transportation Technician Certification Program

NHPA National Historic Preservation Act

NHS National Highway System

NMFS National Marine Fisheries Service

NPDES National Pollutant Discharge Elimination System

NTCIP National Transportation for ITS Protocol

NTP Notice to Proceed

NYCRR Official Compilation of Codes, Rules and Regulations of the State of New
York

NYOGS New York Office of General Services

NYPA Power Authority of the State of New York, doing business as the New York
Power Authority

NYS New York State

NYSDEC New York State Department of Conservation

NYSDOL New York State Department of Labor

NYSDOS New York State Department of State

NYSDOS/DCEA New York State Department of State/Division of Code Enforcement and
Administration

NYSDOT New York State Department of Transportation

NYSOSC New York State Office of the State Comptroller

NYSP New York State Police

NYSTA New York State Thruway Authority

NYSUCP New York State Unified Certification Program

NYSUFP&BC New York State Uniform Fire Prevention & Building Code

OCR Office of Civil Rights

OEM Original Equipment Manufacturer

ooC Order on Contract

OPRHP New York State Office of Parks, Recreation and Historic Preservation

OQA Owner’s Quality Assurance

OSHA Occupational Safety and Health Administration, United States Department of
Labor

P/A Preventive Action

PCC Portland Cement Concrete

PCCM New York State Prestressed Concrete Construction Manual

PCCP Painting Contractor Certification Program

PCI Precast/Prestressed Concrete Institute

PE Preliminary Engineering or Professional Engineer

PEL Permissible Exposure Level

PIP Public Information Plan

PMI Project Management Institute
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PR Project Requirement

PS Performance Specification

QA Quiality Assurance

QC Quiality Control

QCP Quiality Check Points

QCP Quiality Control Plan

QM Quality Manager

RFP Request for Proposals

RFQ Request for Qualifications

ROD Record of Decision

ROW Right of Way

SAE Society of Automotive Engineers

SBA Small Business Administration

SCM New York State Steel Construction Manual

SEQR New York State Environmental Quality Review Act
SHPO State Historic Preservation Office

SHSM Standard Highway Signs and Markings

Sl International System of Units

SOQ Statement of Qualifications

SP Special Provision

SPDES State Pollutant Discharge Elimination System
SSPC Steel Structures Painting Council

STAA Surface Transportation Assistance Act of 1982
STURAA Surface Transportation and Uniform Relocation Assistance Act of 1987
SUP Shared Use Path

TBD To Be Determined

TCO/TCC Temporary Approval for Occupancy

TRANSCOM Transportation Operations Coordinating Committee
TWIC Transportation Workers ldentification Card

UL Underwriters’ Laboratories

us United States

USACE U.S. Army Corps of Engineers

usc United States Code

USCG United States Coast Guard

USDOL United States Department Of Labor

UsDOT United States Department Of Transportation
USEPA United States Environmental Protection Agency (also EPA)
USFWS United States Fish and Wildlife Service

US GAAP Generally Accepted Accounting Principles (U.S.)
UST Underground Storage Tank

VDC Virtual Design and Construction

VE Value Engineering

VECP Value Engineering Change Proposal

WBE Women-Owned Business Enterprise

WBS Work Breakdown Structure

WIM Weigh-in-Motion

WZTC Work Zone Traffic Control
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DB 101-2 [RESERVED]

DB 101-3 CAPITALIZED TERMS
The following capitalized terms shall have the following meanings:

Accept/Acceptance - The confirmation provided by the Department that informs the Design-
Builder that a submittal, deliverable, work product, or test result, is in conformance with the
Contract requirements or NYSDOT standards.

Acceptance Program — All factors that comprise the Department's determination that the
products of the Work are compliant with the Contract Documents. These factors include Quality
System and Department’s Oversight of the Design-Builder’s activities.

Acceptance Testing — Testing, conducted to measure the degree of compliance with the
Contract Documents.

Addenda — Supplemental additions, deletions, and modifications to the provisions of the
Request for Proposals (RFPs) and the Standard Specifications, after the Advertisement date of
the RFP.

Administrative Plans — Those plans that contain general Project or plan information such as
cover sheets, index sheets, and similar non-technical information.

Agreement — The agreement executed and delivered by the Department and the Design-
Builder for the Project.

Alternative Technical Concept — A concept that deviates from requirements set forth in the
Request for Proposals and that has been included in the Proposal with the Department’s prior
written approval in accordance with the Instructions to Proposers, based on a determination by
the Department that the proposed end product based on the deviation is equal to or better than
the end product absent the deviation and approval of any deviations from the Project
Environmental Approvals.

Amendment — A formal alteration by addition, deletion, or modification of the terms of the
executed Contract.

Approved List — The list of materials, equipment, manufacturers, fabricators, or material
suppliers approved by the Materials Bureau under a particular specification. The Approved
Lists are published periodically and are available from the Materials Bureau or the Department’s
website.

Architecture — The organizational structure of a system, identifying its components, their
interfaces, and a concept of execution among them.

Artificial Activity — An activity that is not encompassed within the meaning of the definition of
Work.
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As-Built Plans - Final drawings and specifications furnished by the Design-Builder,
documenting the details and dimensions of the completed Work.

Baseline Progress Schedule — The schedule submitted by the Design-Builder pursuant to DB
§108-1.2.2B, as updated from time to time in accordance with the Contract.

Basic Project Configuration — The salient characteristics of the Project as defined in Part 3,
Project Requirements.

Basis of Payment — The terms under which the Design-Builder is paid for Work.

Betterment — Any upgrading of a utility facility that is not attributable to the construction of the
Project, and is made solely for the benefit of and at the election of the utility owner or other third
party; provided, however, that the following are not considered Betterments:

A) Any upgrade necessary for safe and effective construction or other accommodation of
the Project;

B) Replacement devices or materials that meet equivalent standards although they are not
identical;

C) Replacement of devices or materials no longer regularly manufactured with the next
highest grade or size, where replacement devices or materials that meet equivalent
standards are not available;

D) Any upgrading specified in the Contract Documents, and any upgrading required by
applicable Governmental Rules in effect as of the Proposal Date;

E) Replacement devices or materials which are used for reasons of economy (e.g. non-
stocked items may be uneconomical to purchase);

F) Any upgrading required by Utility Standards in effect as of the Proposal Date; and

G) Any discretionary decision by a utility owner contemplated within a particular Ultility
Standard described in clause (F) above.

If a DB Utility Work Agreement includes a definition of “betterment” or similar concept, that
definition shall control over the foregoing with respect to the utilities subject to such agreement.

Change in Law — The enactment, adoption, modification, repeal, or other change in any
Governmental Rule, including any change in the judicial or administrative interpretation of any
Governmental Rule, or adoption of any new Governmental Rule, that is materially inconsistent
with the Governmental Rules in effect (or deemed in effect) 30 days before the Proposal Date,
and which (i) requires a material modification in the Project design or in a Relocation design, (ii)
results in imposition of additional mitigation requirements on the Project respecting impacts on
Environmental Resources or Cultural Resources, (iii) prevents renewal of any Governmental
Approval, (iv) changes the sales and use tax exemption described in DB §102-10, or (v) results
in an increase in the Design-Builder’'s costs directly attributable to a change in Governmental
Rule of at least $100,000. A Governmental Rule shall be deemed in effect as of 30 days prior to
the Proposal Date if it was passed or adopted, even though not yet effective, as of 30 days
before the Proposal Date. In addition, the Design-Builder is charged with knowledge of
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proposed rules and regulations, and modifications thereto, that have been published in draft
form by the promulgating authority as of 30 days before the Proposal Date, and no Change in
Law shall be deemed to have occurred except to the extent that the rule or regulation as
adopted differs materially from the draft rule or regulation and differs materially from
Governmental Rules in effect as of 30 days before the Proposal Date.

Chief Engineer — The Chief Engineer of the New York State Department of Transportation.

City — A subdivision of the State of New York that may be used to designate or identify the
location of the proposed Work.

Commissioner — The Commissioner of the New York State Department of Transportation.

Components — Pieces of design and/ or actual entities (subsystems, hardware units, software
units) of the system/subsystem.

Comptroller — The head of the New York State Office of the State Comptroller.

Construction Inspection (Cl) — The act of inspecting all construction operations and enforcing
all safety measures (for employees and the traveling public), performed by the Design-Builder to
ensure conformance with the contract documents. This includes performing daily inspection
and testing activities in accordance with all the requirements set forth in Department policies,
manuals, engineering bulletins, and engineering instructions; preparation of applicable MURK
forms; preparation of monthly estimates; monitoring compliance to safety procedures, including
fall protection and Work Zone Traffic Control (WZTC) requirements; monitoring compliance to
environmental requirements. Construction Inspection also includes Contract Administration
functions including, but not limited to keeping required records, monitoring the Design-Builder’s
progress, monitoring certified payroll compliance and processing of payments, monitoring
adherence to Equal Opportunity and Labor requirements contained in the contract, taking
measurements as required for payment, and maintaining a contemporaneous project diary
documenting conformance with the contract documents.

Construction Inspection Professional Engineering Firm — An Engineering firm, licensed in
New York State to perform Engineering Services and having experience in Construction
Inspection as defined herein.

Construction Manager — The Design-Builder's designated representative who leads
construction activities of the Design-Build Contract, including overall construction oversight,
assignment of the construction workforces, coordination of the construction workforces, etc.

Construction Quality Assurance Engineer (CQAE) — The Department’'s representative with
primary responsibility for monitoring and/or auditing the Design-Builder’s construction and
environmental field activities for compliance with the Contract’s requirements and the Design-
Builder's Quality Control Plan.

Construction Quality Control Inspectors — Construction Quality Control Inspectors are
responsible for performing Construction Inspection of all construction operations and enforcing
all safety measures (for employees and the traveling public) performed by the Design-Builder to
ensure conformance with the contract documents and the Design-Builder’s Quality Control Plan.
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Construction Quality Control Engineer — The Design-Builder's designated representative
who leads the Construction QC activities. The Construction QC Engineer, or his/her designees,
shall be delegated the authority to actively monitor the quality of materials and workmanship
and to make necessary improvements to the quality of Work, including the suspension of the
Work if required.

Construction Subcontractor — A Subcontractor (or Affiliate) retained by the Design-Builder
that is involved in the actual construction of the Project.

Constructor - A Principal Participant or subcontractor retained by the Design-Builder, who is
involved in the actual construction of the Project.

Contract — The written agreement between the Department and the Design-Builder setting forth
the obligations of the parties with respect to the Project, including, but not limited to, the
performance of the Work, the furnishing of labor and materials, and the basis of payment, and
including all provisions required by law to be inserted in the Contract whether actually inserted
or not. The Contract will include the Contract Documents and any amendments, supplemental
agreements, and Change Orders that are required to complete the design and construction of
the Work in an acceptable manner, including authorized extensions thereof, all of which
constitute one instrument.

Contract Documents — The documents identified as such in the Agreement, Article 5 —
Documents Forming the Contract, including any and all provisions required by law to be inserted
in the Contract whether actually inserted or not.

Contract Price — The total amount paid for the Work to be performed under the Contract, as it
may be adjusted from time to time to account for Orders on Contract.

Contract Time — The time specified in the Contract Documents for completion of the Work.
This time may be defined as a specified fixed date, a given number of work days, a given
number of days, or a combination of the above. The Contract Time may be amended by mutual
written agreement to include authorized extensions of time, as the performance of the Contract
requires.

Cost — All expenditures, including design costs, wholly and necessarily incurred, whether on or
off the Site, with respect to the Work and overhead, finance, and other charges properly
allocable thereto. Cost does not include any allowance for profit.

Critical Path — The sequence of activities yielding the longest path in a CPM schedule. In the
context of delays for which a time extension may be allowed, a delay to the Critical Path is
deemed to occur only to the extent that the delay adversely impacts the Design-Builder’s ability
to complete the Work required to be performed by a Contract Deadline.

Cultural Resource — Any prehistoric or historic period artifact, site, building, structure, material
remain, or traditional use area resulting from, or associated with, human cultural activity.
Historically important cultural resources are those eligible for inclusion on the National Register
of Historic Places.

DBE/Civil Rights Compliance Manager - the Design-Builder’s designated person who working
under the direction of the Project Manager shall be responsible for monitoring all Civil Rights
Compliance requirements and achieving the DBE goals and EEO goals described in the
Contract documents.
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DB Utility Work Agreements — The agreements between the Department, the Design-Builder
and utility owners as required by the Contract.

Definitive Design — The stage of design development where design concepts and parameters
are established that will be followed through to completion of the Project.

Definitive Design Review — Review of Definitive Design conducted by the Department’s
Design Quality Assurance Engineer, with participation by the Department and Stakeholders, as
described in DB §111-9.1.

Demolition Permit — A written document issued by the Governing Agency authorizing the
demolition and removal of buildings, equipment and materials after a determination that the
demolition as proposed will comply with applicable provisions of Governmental Rules.

Department — The New York State Department of Transportation, including staff and managers
who have been delegated certain contractual and technical authority by the Commissioner. The
Department maintains a website at www.dot.ny.gov.

Department-Caused Delays — Unavoidable delays, to the extent that they affect the schedule’s
Critical Path, arising from the following matters and no others:

A) A suspension order pursuant to DB §109-15.2(B);
B) Department-Directed Changes to the base Contract;

C) Failure or inability of the Department to provide the Design-Builder with access to the
Site by the applicable date specified on the ROW Acquisition Schedule;

D) Delays in Design Reviews by the Department beyond time periods specified in, or
established in accordance with, the Contract Documents;

E) To the extent provided in DB 8105-9.2, Department direction to uncover, remove, and
restore Work, only if the Department had the opportunity to inspect the Work before it
was uncovered, orders the Work uncovered after the fact, and the Work exposed proves
acceptable;

F) Failure of the Department to pay undisputed amounts owing to the Design-Builder, to the
extent that such nonpayment results in a suspension of Work by the Design-Builder as
permitted under the DB §109-15.2, Periodic Payments.

Department-Directed Changes — Any Work not included in the original scope (including
changes in the Work due to the Department’s direction to implement modified Standards in
performance of the Work) that the Department has directed the Design-Builder to perform in
accordance with DB §104-3.1.

Departmental Geotechnical Engineer — The Regional Geotechnical Engineer or his/her
authorized representative, or a Geotechnical Engineer of the Geotechnical Engineering Bureau
acting at the request of the Regional Geotechnical Engineer.

Departmental Engineering Geologist — An engineering geologist of the Geotechnical
Engineering Bureau authorized by the Director of Geotechnical Engineering Bureau to perform
the duties required under these specifications.
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Department’s Project Manager — The designated person, representing the Department and
having direct supervision of the administration and execution of the Contract.

Design Acceptance — Written confirmation by the Department after submittal and review of the
As-Built Plans that the design conforms to the Contract requirements and reflects the As-Built
conditions. This is required as part of Final Acceptance.

Design-Builder — The Team selected pursuant to the RFP which enters into the Contract with
the Department to design and construct the Project (also referred to as the “Design-Build
Team”).

Design Documents — Maps, Design Plans, Project Specifications, reports, calculations,
records, submittals, and other specified documents prepared by the Design-Builder and/or
Designer in the course of performing Project engineering and design Work.

Design Manager — The Design-Builder's designated person who shall have primary
responsibility for coordination and oversight of the all the Project Designs including design
plans, calculations, and specifications. He/She shall be a registered Professional Engineer in
the State of New York.

Design Plan — Plans prepared by the Design-Builder showing the location, character,
dimensions and other design-related details of the Work to be done.

Design Quality Assurance Engineer — The Department's representative with primary
responsibility for monitoring and/or auditing the Design-Builder's design and engineering
activities for compliance with the Contract requirements and the Design-Builder's Quality
Control Plan.

Design Quality Assurance Engineering Firm — The independent engineering consultant(s)
retained by the Department responsible to oversee, manage, certify and perform design QA
activities. The Design QA Engineering Firm shall be responsible for management and
scheduling of all Design QA activities for all items of Work for this Contract.

Design Quality Control Engineer — The person appointed by Design-Builder who reports
directly to the Design-Builder's Quality Manager and is responsible for the QC of all Work
conducted by the Designer. The Design QC Engineer shall be a New York-licensed
professional engineer with similar experience as the Design Manager. The Design QC
Engineer shall ensure that checkers are assigned for each design discipline and for each
Design Unit and that they are properly scheduled.

Design Requirements — Those specifications contained in the Contract that specify the
minimum acceptable technical standards and define the limits within which the design of the
Project shall be developed and conducted.

Design Review — A comprehensive and systematic examination of the design as specified in
the Contract to verify that it is in conformance with the requirements of the Contract, as
performed by the Design-Builder for all stages of the design except As-Built Plans, which is
performed by the Department. During all stages of the design, except As-Built Plans, the
Department will contribute to the review through Oversight including participation, auditing and
spot-checking.
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Design Unit — A distinct portion of the Project of which the design is performed as a contiguous,
integrated unit.

Designer — A Principal Participant, specialized Subcontractor, or in-house designer that leads
the team furnishing or performing the design of the Project.

Digital Terrain Model (DTM) — A three-dimensional representation of a terrain’s surface. A
DTM is a major constituent of geographical information processing.

Directive Plans — Plans contained in Part 6- RFP Plans designated as Directive Plans.
Directive Plans depict required elements and components of the Project within specifically
defined parameters. The Design-Builder has limited or no latitude to adjust components or
details shown on Directive Plans. Examples of Directive Plans may include the following:

A) Standard Plans;
B) Right-of-way plans; and

C) Any other plans included in the RFP that depict the Basic Project Configuration, but only
to the extent that such plans depict the Basic Project Configuration.

Disadvantaged Business Enterprise — A for-profit, small business concern as defined
pursuant to Section 3 of the federal Small Business Act (Public Law 85-536, as amended) and
Small Business Administration regulations implementing it (13 CFR Part 121) that is at least 51
percent owned by one or more individuals who are both socially and economically
disadvantaged or, in the case of a corporation, in which 51 percent of the stock is owned by one
or more such individuals and whose management and daily business operations are controlled
by one or more of the socially and economically disadvantaged individuals who own it, which
meets the definitions set forth in 49 Code of Federal Regulations (CFR) 26.

Dispute — A matter of Contract performance or Contract compensation, including granting of
extensions of time, in which there is or may be disagreement between the Design-Builder and
the Department and which may involve adjustment of Contract Items or the addition of new
items to the Contract, extension of time for performance, and/or adjustments in compensation
necessitated by the resolution of such disagreement.

Engineer-in-Charge (EIC) - The Department’s Project Manager or designated representative
when used in the NYSDOT standard specifications. When used in the Archaeological Work
Plan (AWP), the Construction Protection Plan (CPP), and the Stormwater Pollution Prevention
Plan (SWPPP) Engineer-in-Charge (EIC) means the Design-Builder's Resident Engineer.

Environmental Approvals — Those Governmental Approvals arising from or required by any
Environmental Law in connection with development of the Project, including the DEIS, the FEIS,
the Record of Decision (ROD) and SEQRA findings.

Environmental Documentation — Documents supporting the Environmental Approvals.

Environmental Laws — All Governmental Rules now or hereafter in effect regulating, relating
to, or imposing liability or standards of conduct concerning the environment or to emissions,
discharges, releases, or threatened releases of hazardous, toxic, or dangerous waste, pollutant,
contaminant, substance, or material into the environment including into the air, surface water, or
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ground water or onto land, or relating to the manufacture, processing, distribution, use, re-use,
treatment, storage, disposal, transport, or handling of hazardous, toxic, or dangerous waste,
pollutant, contaminant, substance, or material, or otherwise relating to the protection of public
health, public welfare, public safety or the environment (including protection of honhuman forms
of life, land, surface water, groundwater, and air).

Environmental Performance Commitments — Any commitments, obligations or liabilities as
defined in the Contract Documents.

Environmental Requirements — The requirements listed in Part 3, Section 3 — Environmental
Compliance.

Environmental Resource — The physical and biological components, including paleontological
components, of the human and natural environment.

Equitable Business Opportunity Solution (EBO) — An internet-based management control
system that provides government agencies with the tools to develop, implement and monitor a
Disadvantaged Business Enterprise program in accordance with 49 CFR Part 26, including all
the tools necessary to set Department and contract goals, monitor non-discriminatory
procurement and award processes, develop and execute availability, utilization and disparity
studies, set and monitor labor goals and provide statistical evidence to remedy discrimination as
identified, and to monitor and report on participating contracts. For purposes of the Contract,
Version 1.4 of EBO shall apply, except that the Department, with notice to the Design-Builder,
may choose to use a different version of EBO at its discretion.

Erosion and Sediment Control — Any action taken or item used as part of the Project, or as a
separate action, to minimize the destructive effects of wind and water on surface soil.

Extra Work - Work not provided for in the Contract as awarded but found essential to the
satisfactory completion of the Contract within its intended scope.

Federal-Aid — Joint cooperative construction or reconstruction of State highways and bridges or
grade crossing elimination work or other work performed with monies contributed to the State by
the federal government under Title 23 of the United States Code, Highways, and amendments
thereto.

Federal-Aid Project — An identification applied to federally aided work for the purpose of the
records of the FHWA.

Final Acceptance — The acceptance of the completed Work, given by the Department in
accordance with DB §109-11.4.

Final Design — The stage of design development, after Interim Design, at which time the
Design Plans and Project Specifications for a Design Unit are 100% complete.

Final Inspection — The inspection scheduled after receipt of notification from the Design-
Builder that it has completed all Work items, including punch list items and demolition Work, so
that a certificate of Project Completion may be issued.

Final Supplemental Agreement — Agreement between the Department and the Design-
Builder, stating the total cost of the Work done by the Design-Builder. This document, which
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may also be referred to as a "Final Agreement," provides a final tabulation of the net increases
or decreases in the Contract Price.

Force Account — The Basis of Payment for the directed performance of design and/or
construction Work, with payment based on the actual cost of labor, equipment, and materials,
and including various constant activities.

Force Account Work—Work performed as a result of additions or changes to the Contract,
with payment based on the actual cost of labor, equipment, and materials, as specified in DB
§8109-7 and 109-9.

Generally Accepted Accounting Principles (U.S.) (US GAAP) — Generally accepted
accounting principles in effect in the United States, including the pronouncements and guidance
published in the Federal Accounting Standards Advisory Board Handbook of Accounting
Standards and Other Pronouncements, as amended from time to time.

Geotechnical Engineering Bureau — The Department employee or other designated
inspection agency or representative of the Department, having responsibility for providing
Geotechnical Engineering Services, including laboratory testing of earthwork materials.

Good Faith Efforts (GFE) — The efforts to achieve a DBE goal or other DBE requirement
which, by their scope, intensity, and appropriateness to the objective, can reasonably be
expected to fulfill the program requirement. Good Faith Efforts shall meet the requirements of
49 Code of Federal Regulations (CFR) 26.53.

Governing Agency — Any Governmental Person having jurisdiction over an aspect of the Work
or the Project.

Governmental Approval — Any approval, authorization, certification, consent, decision,
exemption, filing, lease, license, permit, registration, concession, grant, franchise, waiver,
variance or other approval, guidance, protocol, mitigation agreement, or memoranda of
agreement/understanding, or ruling and any amendment or modification of any of them provided
or required by or with any Governmental Person in order to design and construct the Project.

Governmental Person — Any federal, state, local, or foreign government; any political
subdivision; or any governmental, quasi-governmental, judicial, public, or statutory
instrumentality, administrative agency, authority, body, or entity other than the Department.

Governmental Rule — Any statute, law, code, regulation, ordinance, rule, judgment, order,
decree, agreement, directive, guideline, policy requirement, other governmental restriction, or
any similar form of decision of, determination by, interpretation of, or administration of any of the
foregoing by any Governmental Person, which is applicable to the Work or the Project, whether
now or hereafter in effect. “Governmental Rule,” however, excludes Governmental Approvals.

Guarantor — A parent company or other affiliate of a Principal Participant that is providing
performance security for the Contract through a guaranty in the form prescribed in the RFP.

Guaranty — An instrument executed by a Guarantor in the form prescribed in the RFP,
guaranteeing the Design-Builder’s obligations under the Contract Documents.
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Hazardous Materials — Any (a) substance, product, waste, pollutant, contaminant or other
material of any nature whatsoever that exceeds maximum allowable concentrations for
elemental metals, organic compounds or inorganic compounds, as defined by any
Environmental Law; (b) substance, product, waste, pollutant, contaminant or other material of
any nature whatsoever that is or becomes listed, regulated, or addressed pursuant to any
Environmental Law; (c) substance, product, waste, pollutant, contaminant or other material of
any nature whatsoever which may give rise to liability under clause (a) or (b) or under any
statutory or common law theory based on negligence, trespass, intentional tort, nuisance, or
strict liability or under any reported decisions of a state or federal court; (d) petroleum
hydrocarbons excluding de minimis amounts and excluding petroleum hydrocarbon products
contained within regularly operated motor vehicles; and (e) hazardous building materials
including asbestos or asbestos-containing materials, lead or PCBs in structures and/or other
improvements on or in the Site or in subsurface artifacts (other than mineral asbestos naturally
occurring in the ground). The term “Hazardous Materials” includes Hazardous Waste and
contaminated materials.

Hazardous Waste — Waste as defined in 40 CFR Part 261.

Highway Advisory Radio — A radio system used to notify and broadcast advisory messages to
the motoring public over 530 AM radio band.

Incremental Costs — Those costs, if any, which the Design-Builder incurs as a result of a
particular circumstance which the Design-Builder would not have incurred but for the
circumstance. In determining such costs, one would determine the total cost which the Design-
Builder would have incurred had the circumstance not occurred, and subtract such amount from
the costs actually incurred. The difference is the “increment.” For example, if the Design-
Builder originally had to relocate three water lines, and a fourth water line is discovered in the
same area which can be relocated by the same crew, subject to the provision of the Contract,
the Incremental Costs would be the costs of keeping the crew working the additional time to
relocate the fourth water line, and would not include any portion of the expense of moving the
crew to the Site in the first place.

Independent Assurance — The activities that are undertaken in accordance with 23 CFR
637.203(a)(2), providing an unbiased and independent evaluation of all the sampling and testing
procedures, equipment calibration, and qualifications of personnel (Design-Builder’'s or
Department’s) used in the Acceptance Program, including the Design-Builder's QC. The
Independent Assurance (IA) agent for the Project will be designated by the Department.

Indicative Plans — Those Plans that are provided as reference information indicating the nature
and type of Work to be designed and constructed as part of the Project and reflecting items for
which the Department has no particular view on the specific configuration or material used in the
final product. Indicative Plans do not necessarily reflect the final locations, quantities, or all
elements required to complete the design.

Initial Baseline Progress Schedule — The Baseline Progress Schedule submitted with the
Proposal.

Inspection — The act of viewing or looking carefully at construction, manufacturing, design,
safety, and maintenance practices, processes, and products, including document control and
Working Plan review, to ensure the practices, processes, and products comply with the
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requirements contained in the Contract and activities specified in the Contract, Design Plans,
and/or Project Specifications.

Inspector — A common term used to describe a representative of the Design-Builder or
Department detailed to inspect methods of construction or fabrication and/or materials,
equipment for Work both on and off the Site of the Project.

Instructions to Proposers — Those documents containing directions for the preparation and
submittal of information by the Proposers in response to the RFP, as amended by any addenda
thereto.

Interim Design — The stage of design development after Definitive Design where the Design
Plans and Project Specifications for a Design Unit are at the 60% to 80% stage of completion.

International Accounting Standards (IAS) — International accounting standards in effect and
issued by the International Accounting Standards Board, as amended from time to time.

Landscape Development — Any development or item used as part of the Project or as a
separate action through the use, placement, and management of land and elements for
aesthetic enhancement, such as decorative surfaces and wall faces, benches, waste
receptacles, tables, etc., and plant materials consistent with a specific, approved landscape
architectural Design Plan.

Landscaping — The use and placement of plant materials (trees, shrubs, vines, and certain
ground covers) consistent with an approved landscape architectural Design Plan. Planting
vegetation for screening and erosion control purposes does not constitute landscaping.

Land Surveyor — A Land Surveyor licensed or otherwise authorized to practice surveying under
Article 145 and registered or otherwise authorized under Article 130 of the New York State
Education Law.

Leadership in Energy and Environmental Design — The United States Green Building
Council (USGBC) standard for sustainable building performance.

Lien — Any pledge, security interest, mortgage, deed of trust or other charge or encumbrance of
any kind, or any other type of preferential arrangement (including any agreement to give any of
the foregoing, any conditional sale or other title retention agreement, any lease in the nature of
a security instrument, and the filing of or agreement to file any financing statement or other
instrument intended to perfect a security interest).

Limits of Constructions — The Project Limits as identified on the Directive Plans in Part 6 —
RFP Plans.

Listed Material Source — A local source of material that may be listed and described in the
Plans and in the Contract for possible use on the Project.

Management Plan — The Management Plan developed by Design-Builder as defined in Part 3,
Section 2 — Project Management.
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Manufacturer - A Manufacturer is an entity that operates or maintains a factory or
establishment that produces on its premises the Material, Equipment, or supplies obtained by
the Design-Builder for incorporation into the Project.

Material - Any approved material acceptable to the Commissioner and conforming to the
requirements of the Specifications.

Materials Bureau — The Department employee or its designated inspection agency or
representative, with responsibility for providing materials engineering services including
laboratory testing.

Materials Testing Firm or Laboratory — Anindependent testing firm or Laboratory, having
experience in performing Quality Control activities.

Minority-Owned Business Enterprise — A business enterprise, including a sole proprietorship,
partnership, or corporation that is a small business at least 51% owned by one or more minority
group members and meets the definition set forth in Article 15-A of the New York State
Executive Law.

Necessary Basic Project Configuration Change — Material changes in the Basic Project
Configuration that are necessary to correct an error, omission, or defect in the Basic Project
Configuration (with the understanding that a change shall be deemed “necessary” only if the
error, omission, or defect creates a conflict with other Contract requirements or another problem
which cannot reasonably be corrected without a material change in the Basic Project
Configuration).

Ninety Day Schedule — The schedule submitted by the Design-Builder pursuant to DB §108-
1.2.2A.

Non-Conformance Report — The written documentation of deficiencies, instances of non-
compliance, errors, and/or omissions in the Work, per DB 8105-16. The Non-Conformance
Report is a means and method to document findings brought forth by either the Design-Builder
or the Department at any point during the Project design or construction to identify non-
conforming items that shall be documented and managed until Final Acceptance.

Notice to Proceed — Written notice to the Design-Builder to proceed with some or all of the
Work as specified in the Contract including, when applicable, the start date of the Contract
Time.

Order on Contract — A written order issued by the Department in accordance with DB §104-3
or DB §109-9.

Oversight — Actions by the Department to satisfy itself that the Design-Builder is designing,
constructing and managing the Work in accordance with the Contract Documents. It includes
actions identified in the Contract Documents by the terms QA, Independent Assurance,
Verification Sampling and Testing, compliant/compliance, accept/acceptance,
inspect/inspection, audit, ensure, certify, confirm, review, verify or terms of similar import.
Department’'s comments as a result of Oversight are conveyed to the Design-Builder through
consultation and written comment. Neither the activity of Oversight nor the lack of consultation
and written comment on the part of the Department shall be construed to relieve the Design-
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Builder and its organization from the responsibility and costs for meeting all Contract and
regulatory requirements.

Part — Unless otherwise required by the context, a major subdivision of the Contract
Documents.

Partial Suspension — Suspension of Work on some, but not all, items.

Payment Bond (Labor and Materials Bond) — The bond, in the form set forth in the RFP or as
otherwise approved by the Department, executed by the Design-Builder and its Surety, in the
stated maximum amount required by the Contract, guaranteeing the payment of all monies due
to persons furnishing labor or materials to the Design-Builder or its Subcontractors in the
prosecution of the Work, up to such stated maximum amount.

Performance Bond (Faithful Performance Bond) — The bond, in the form set forth in the RFP
or as otherwise approved by the Department, executed by the Design-Builder and its Surety or
Sureties, in the stated maximum amount required by the Contract, guaranteeing performance of
all Work in compliance with the requirements of the Contract Documents including all Orders on
Contract, Amendments, and Supplemental Agreements pertaining thereto.

Person — Any individual, firm, corporation, company, sole proprietorship, limited liability
company (LLC), joint venture, voluntary association, partnership, trust, unincorporated
organization, or other legal entity.

Preliminary DB Utility Work Agreements — The agreements made between the Department
and utility owners.

Prestressed Concrete Construction Manual — The New York State Prestressed Concrete
Construction Manual published by the Office of Structures Design and Construction, which is
current on the date of advertisement for bids. The Prestressed Concrete Construction Manual
is a mandatory supplement to the contract documents for contracts which include Prestressed
Concrete Units (Structural).

Principal Participant — Any of the following entities:
A) The Design-Builder;

B) If the Design-Builder is a partnership, joint venture, or limited liability company, each
general partner or member of the Design-Builder; and/or

C) Each Person holding (directly or indirectly) an equity interest in the Design-Builder.

Professional Architect — A professional architect licensed or otherwise authorized to practice
architecture under Article 147 and registered or otherwise authorized under Article 130 or the
New York State Education Law.

Professional Engineer — A professional engineer licensed or otherwise authorized to practice
engineering under Article 145 and registered or otherwise authorized under Article 130 of the
New York State Education Law.
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Professional Landscape Architect — A professional landscape architect licensed or otherwise
authorized to practice engineering under Article 148 and registered or otherwise authorized
under Article 130 of the New York State Education Law.

Project — The improvements to be designed and constructed by the Design-Builder and all
other Work product to be provided by the Design-Builder in accordance with the Contract
Documents.

Project Completion — Completion of all Work on the Project and Final Inspection thereof,
including: (i) completion of all construction and demolition punch list Work, (ii) acceptance of the
Work by third parties as required, (iii) completion of final clean-up of the Site as required by the
Contract Documents, and (iv) demobilization from the Work site(s).

Project Completion Date — The date specified in the Agreement, Article 2 — Contract Time, by
which Design-Builder is required to achieve Project Completion.

Project Labor Agreement — The collective bargaining agreement with one or more labor
organizations that establishes the terms and conditions of employment for the Project.

Project Manager - The Design-Builder's designated representative responsible for all aspects
of the Work, including construction oversight, design oversight, project finances, project
scheduling, etc. Disputes regarding design or construction that cannot be resolved with the
designer or in the field will be brought to the attention of the Design-Builder's Project Manager
for resolution.

Project Requirements — All of the terms and conditions set forth in Part 3 — Project
Requirements.

Project Specifications — Those specifications developed by the Design-Builder to define and
control the specific requirements, conditions, means, and methods to be used on the Project.
Project Specifications will be based on the Contract requirements, including the Standard
Specifications, and shall provide finished products that meet or exceed the quality requirements
of the Contract. Project Specifications are subject to review, consultation and written comment
of the Department’s Project Manager during Design Reviews, and to a determination by the
Department, in their sole discretion, whether the Project Specifications meet the Contract
requirements.

Project Superintendent - The Design-Builder's on-site designated representative who
oversees the construction of the Design-Build Contract, including directing and coordinating the
activities of the Design-Builder's workforce and all subcontractors, ensuring that the work
progresses according to schedule, and ensuring that material and equipment are delivered to
the site on time, etc.

Proposal — The Proposal submitted by the Design-Builder in response to the RFP, including
any revisions thereto. If the Department requested a revised Proposal, the term “Proposal”
means the revised Proposal submitted by the Design-Builder, including any revisions thereto.

Proposal Date or Proposal Due Date — The date of submittal of the Proposal, as specified in
the Agreement.
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Proposal Price — The Contract Price stated in the Agreement, Article 1 — Compensation, as of
the date of execution thereof.

Protect in Place — Any activity undertaken to avoid damaging a utility which does not involve
removing or relocating that utility, including staking the location of a utility, avoidance of a
utility’s location by construction equipment, installing steel plating or concrete slabs,
encasement in concrete, temporarily de-energizing power lines, and installing physical barriers.
For example, temporarily lifting power lines without cutting them would be considered a method
in which to Protect in Place, whereas temporarily moving power lines to another location after
cutting them would be considered a Temporary Relocation. The term includes both temporary
measures and permanent installations meeting the foregoing definition.

Quality — The degree to which a product or service conforms to a given requirement.

Quality Assurance — The Department’s process of forming an acceptance decision to ensure
the Design-Builder's design and construction, including the workmanship and materials
incorporated into the Project, are in accordance with the Contract requirements. The QA
process includes all the planned and systematic Oversight actions that provide the Department
with confidence that the Design-Builder is performing QC in accordance with the Quality Control
Plan, that all Work complies with the Contract and that all Materials incorporated in the Work, all
Equipment, and all elements of the Work will perform satisfactorily for the purpose intended.
Quality Assurance includes, but is not limited to, monitoring and verification of design through
auditing, spot-checking and participation in the review of the design, and monitoring and
verification of construction, manufacturing/process facilities and equipment, on site equipment
and QC documentation through auditing, spot inspections and Verification Sampling and testing
at production sites and the Project Site. Quality Assurance also includes Independent
Assurance, consultation and provision of written comments by the Department, documentation
of QA activities, final inspection and Final Acceptance.

Quality Assurance Inspection — Quality Assurance Inspections performed by the Department
in accordance with DB §8112 and 113.

Quality Assurance Laboratory — Any testing laboratory retained by the Department to perform
laboratory QA testing that complies with the requirements for Department certification for
applicable tests.

Quality Assurance Sampling and Testing — Sampling and testing performed by the
Department or firm retained by the Department independently of the Design-Builder production
or QC Inspectors.

Quality Characteristic — The characteristic of a unit or product that is actually measured to
determine conformance with a given requirement. Example: measuring percent air content in
concrete is a Quality Characteristic.

Quality Check Points (Hold Points) — Quality Check Points (QCP) established at various
stages of construction for the Project that provide an opportunity to evaluate work for
acceptability before beginning the next portion of the work.

Quality Control — The total of all activities performed by the Design-Builder, Constructor,
Designer, Construction Inspection Professional Engineering Firm and the Materials Testing Firm
or Laboratory, Subcontractors, producers or manufacturers to ensure that the Work performed
by the Design-Builder conforms to the Contract requirements. For design, this shall include, but
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not be limited to, procedures for design quality, checking, design review including reviews for
constructability, and review and approval of Working Plans. For construction, Quality Control
activities shall include, but not be limited to, procedures for materials handling and construction
guality, inspection, sampling and testing of materials, both on site and at the plant(s), field
testing of materials, obtaining and verifying material certifications, record keeping and
equipment monitoring and calibration,  production process control, and monitoring of
environmental compliance. Quality Control also includes documentation of all QC design and
construction efforts.

Quality Control Inspection — Quality Control inspections are performed by the Design-
Builder's personnel who are responsible for assessing and adjusting design, production and
construction processes so as to control the level of quality being produced in the Project. The
purpose of QC Inspections is to measure those quality characteristics and to inspect those
activities that affect the production at a time when corrective action can be taken to substantially
decrease the likelihood that appreciable non-conforming material will be incorporated in the
Project.

Quality Control Plan — The Design-Builder’s plan for implementing the Design-Builder’s overall
Quality System and associated activities, including Design-Builder's QC and procedures to
assure and document quality of design and construction activities through reviews, inspections,
testing, internal communications, and necessary interfaces with the Department and the
Department’s QA activities.

Quality Control Sampling and Testing — Sampling and testing performed by the Design-
Builder.

Quality Manager — The Design-Builder's designated individual who is responsible for the
overall Quality Program of the Design-Builder, including the quality of management, design, and
construction.

Quality Program — The overall quality system and associated activities, including the
Department’s QA and IA program, Design-Builder QC activities and associated Quality Control
Plan that will assure materials and workmanship incorporated into the Project are in conformity
with the Contract requirements, Design Documents and Project Specifications.

Reasonably Close Conformity — Compliance with reasonable and customary manufacturing
and construction tolerances where working tolerances are not specified. Where working
tolerances are specified, Reasonably Close Conformity means compliance with such working
tolerances. Without detracting from the complete and absolute discretion of the Department’s
Project Manager to insist upon such tolerances as establishing Reasonably Close Conformity,
the Department’s Project Manager may accept variations beyond such tolerances as
Reasonably Close Conformity where they will not materially affect the value or utility of the Work
and the interests of the State.

Reference — Any publication or other document, or provision(s) contained therein, to the extent
that it is specifically identified as a “Reference” in the Contract Documents. The Design-Builder
is not required to use References in design and construction of the Project, but may use the
References as it deems appropriate.

Reference Documents — The documents provided with and so designated in the RFP. The
Reference Documents, including plans contained therein and/or so designated, are not Contract

Syracuse Division Bundled Bridges 20 DB § 101
TAS 17-37B, Contract D800001 Draft August 31, 2017



New York State Thruway Authority

Documents and were provided to Design-Builder for informational purposes only and are relied
upon at the Design-Builder’s own risk.

Region — One of eleven geographical subdivisions of the State used to designate or identify the
location of the proposed Work.

Regional Director — The director, acting for the Commissioner, who is delegated the authority
and responsibility to execute the total Department prescribed Work Plans for his/her respective
Region.

Regulatory Agencies — Those Governmental Persons involved in permits, approvals, 106
process, consultation or otherwise having jurisdiction over or involvement with any aspect of the
Project.

Release for Construction — The stage of design development where the Design Plans and
Project Specifications for a Design Unit or a component thereof are 100% complete and satisfy
the requirements of DB §111-12.2.

Relocation — Each removal, relocation, abandonment, and/or protection in place (including
provision of temporary services as necessary) of any and all utilities that is necessary in order to
complete the Work as required by the Contract.

Request for Proposals — The written solicitation issued by the Department (and as amended
by any Addenda) seeking Proposals (including quality and price) to be used to identify the
Proposer offering the best value to the Department. The RFP will be issued only to Persons
who are on the Short-List.

Request for Qualifications — The written solicitation, including all Addenda thereto, issued by
the Department seeking SOQs to be used to identify the shortlisted Proposers that received the
RFP for the Project.

Resident Engineer — A qualified individual as specified in the RFP, who directs the
organization and coordination of the inspectors and the on-site Construction Quality Control
inspection of the execution of the construction by the Design-Builder. He ensures that the
construction is executed in accordance with the approved designs, drawings and specifications
related to the work under construction.

Responsible Architect — The New York-registered architect designated by the Designer for
each Design-Builder-designated Design Unit who is responsible for signing and sealing design
reports, Design Plans, Working Plans and Project Specifications for the assigned Design
Unit(s).

Responsible Engineer — The New York-licensed engineer, designated by the Designer for
each Design-Builder-designated Design Unit who is responsible for signing and sealing design
reports, Design Plans, Working Plans and Project Specifications for the assigned Design
Unit(s).

RFP Date — The date the RFP was issued, as specified in the Agreement.
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RFP Plans — Those plans included in Part 6 — RFP Plans which are, generally-speaking,
incomplete plans representing the Project and its components. RFP Plans may be
Administrative Plans, Directive Plans or Indicative Plans.

ROW Acquisition Schedule — The schedule for acquisition of rights of way (including fee
acquisitions and easements) and other real property interests by the Department set forth in
Part 3, Section 7 — Right-of-Way, as the initial Acquisition Clearance and Status Report.

ROW Limits — The area within the Project Limits that is between the highway boundaries, held
in trust by Department for the People of the State of New York in either fee or easement.

Safety Manager - The Design-Builder's designated person who working under the direction of
the Project Manager shall have the primary responsibility for implementing and tracking safety
measures for the Project and for ensuring that the Project is progressed safely and in
accordance with the Design-Builders Safety Plan, the Contract requirements and the Safety
Requirements of the Project. See also, Part 2, DB § 107-7.10.

Safety Plan — The plan that sets out the Design-Builder's means of complying with its
obligations in relation to Project safety, which plan shall be provided and maintained in
accordance with DB 8§107-7.5.

Scope of the Project — The brief description of the Work to be performed to design and
construct the Project as contained in the Contract Documents.

Secretary — The Secretary of State of New York.

Section — Unless otherwise required by the context, a subdivision of the Project or a subdivision
of a Part of the Contract Documents.

Site — Those areas designated in writing by the Department for performance of Work and such
additional areas as may, from time to time, be designated in writing by the Department for the
Design-Builder’s use in performance of the Work. The Site initially includes the area within the
ROW Limits. For purposes of insurance (subject to any notification and other requirements
imposed by the insurer(s) for approval), indemnification, safety and security requirements, and
payment for use of equipment, the term “Site” also includes (a) the field office sites, (b) any
property used for bonded storage of material for the Project approved by the Department, (c)
staging areas dedicated to the Project, and (d) areas where activities incidental to the Project
are being performed by Design-Builder or Subcontractors, but excluding any permanent
locations of Design-Builder or such Subcontractors.

Site Security Plan — The plan that sets out the Design-Builder's means of complying with its
obligations in relation to Site security, which plan shall be provided to the Department and
maintained in accordance with the Contract.

Special Provisions — Additions and revisions to the edition of the Standard Specifications
Construction and Materials, published by the New York State Department of Transportation,
current on the Contract execution date..

Specialty Subcontractor - Those consultants or subcontractors identified to perform Work
critical to the success of the Project such as design, Construction Inspection, materials testing,
demolition, environmental compliance, landscaping, or other specialty work.
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Stakeholder — Any Person designated by the Department as such, including:

A) The State, primarily represented by the Department, including its subsidiary agencies
and departments;

B) The FHWA;

C) Other states and/or multi-state authorities directly affected by or cooperating with the
development of the Project;

D) Federal and State regulatory and permitting agencies having jurisdiction over portions of
the Work;

E) Counties, cities, towns, and villages within the State directly affected by the Project;

F) Other public or private entities impacted or potentially impacted by the Project, such as
authorities, utility owners, transit systems, and railroads; and

G) Other entities specifically identified by the Department.

Standards — Any publications or other documents, or provision(s) contained therein, to the
extent that they are specifically identified as “Standards” in the Contract Documents. The term
includes standards developed and published by the Department, and recognized associations,
societies, institutes and other entities for design and construction. Standards established by
reference in the Contract Documents constitute a further elaboration of the Project
requirements.

Standard Plans — Detailed Plans that depict the dimensional requirements and clearances of
certain features of the Project and components, subassemblies, or systems to be incorporated
into the Project, issued by the Department or other Stakeholder, for general application and
repetitive use in connection with the Project.

Standard Specifications — The edition of the Standard Specifications Construction and
Materials, published by the New York State Department of Transportation, current on the
Contract execution date, excluding Part 100.

State — The State of New York.

Steel Construction Manual — The New York State Steel Construction Manual published by the
Office of Structures Design and Construction, which is current on the date of advertisement for
bids. The Steel Construction Manual is a mandatory supplement to the contract documents for
contracts which require the Design-Builder to furnish or rehabilitate structural metals.

Structural Tests and Special Inspections — All tests and inspections associated with
materials, installation, fabrication, erection, or placement of components and connections
requiring expertise to ensure compliance with approved construction documents and referenced
standards, associated with Chapter 17 of the NY State Building Code. All tests and inspections
are to be coordinated with the designated Code Compliance Specialist (Coordinator)/Code
Compliance Manager.
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Subcontract — Any agreement entered into by the Design-Builder or a Subcontractor (at any
tier unless otherwise specified) for a portion of the construction or any other part of the Work in
connection with, and under the terms of, the Contract.

Subcontractor — Any Person with whom the Design-Builder has entered into any Subcontract
and any other Person with whom any Subcontractor has further subcontracted any part of the
Work, at any tier. Suppliers and materialmen are excluded from the term. The term does not
include any employee with an employment contract, or any employee organization with a
collective bargaining agreement, who with the written consent of the Department, sublets any
part of the Contract.

Substantial Completion — The point at which the Project, or Section thereof, is complete, such
that all items or Work, as described in Contract Document, Part 3 — Project Requirements, have
been completed in accordance with the Contract Requirements and Approved by the
Department’s Project Manager.

Surety — The corporate body or bodies properly licensed in the State which has or have issued
the Performance and/or Payment Bond.

Suspension and Debarment — The disqualification of a Person from proposing on public works
projects for a period of time determined in accordance with United States Department of
Transportation (USDOT) regulations.

Temporary Relocation — Any interim Relocation of a utility (i.e., the installation, removal, and
disposal of the interim facility) pending installation of the permanent facility in the same or a new
location, and any removal and reinstallation of a utility in the same place with or without an
interim Relocation.

Termini — A general term used to describe the limits of the Project, and including the beginning
and end of the Project, the ROW Limits, pit sites, haul roads, and temporary and permanent
construction or maintenance easements.

Test - The methods adopted by the Department and the Design-Builder to ascertain the quality,
character, and acceptability of Materials and processes utilized in performing the Contract.

Thruway — The network of toll roads and bridges operated by the New York State Thruway
Authority.

Time Related Dispute — Any Dispute arising from any event not within the Design-Builder's
control, performance, action, force, or factor which materially and adversely affects the
scheduled time of performance depicted in the Design-Builder's most recent Baseline Progress
Schedule submitted to the Department.

Transportation Operations Coordinating Committee — A coalition of 16 transportation and
public safety agencies in the New York/New Jersey/ Connecticut metropolitan region created in
1986 to provide a cooperative, coordinated approach to regional transportation management.

Unit Price — The price per unit of measure specified for items of Work in accordance with any
unit priced Orders on Contract.
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Utility - A Person, corporation, municipality, or public authority engaged in the distribution of
electricity, gases, petroleum products, water, steam, the collection of wastewater, the operation
of traffic control systems, or the provision of telecommunication services.

Utility Work Agreement — The Preliminary DB Utility Work Agreements and DB Utility Work
Agreements.

Utility Delay — The meaning set forth in DB §104-4.2.3.
Utility Information — The utility-related data set forth in the Contract.

Utility Owner - The owner or operator of any Ultility (including Persons and Governmental
Persons).

Utility Relocation Plans — The Design Plans for Relocation of a utility impacted by the Project,
to be prepared by the Design-Builder or the utility owner.

Utility Standards — The standard specifications, standards of practice, and construction
methods that are applicable to a Relocation pursuant to the terms and conditions of a Utility
Agreement; provided that if a particular facility is not governed by a Utility Agreement or the
applicable Utility Agreement does not specify applicable standards, the term “Utility Standards”
shall mean the standard specifications, standards of practice, and construction methods that are
customarily applied by a utility owner to its facilities, in effect as of the Proposal Date.

Value Engineering Change Proposal — A proposal developed and documented by the Design-
Builder which (A) produces a net savings to the Department without impairing essential
functions or characteristics of the Project (including the meeting of requirements contained in all
Governmental Approvals); and (B) would modify or require a change in any of the requirements
of or constraints set forth in the Contract Documents in order to be implemented. A Value
Engineering Change Proposal cannot be based solely upon a change in quantities.

Verification Sampling and Testing — Sampling and testing performed by the Department, or
by a firm retained by the Department, to validate the Design-Builder's QC sampling and test
data that was used in the acceptance decision. Verification sampling and testing is conducted
whenever the Design-Builder's Quality Control data (Construction Inspection and Sampling and
Testing of Construction Materials) is used in the acceptance decision. Verification is performed
by the Department, or its agent, to validate the Design-Builder's data.

Warranties — The written commitments of the Design-Builder as set forth in the Contract
regarding quality and performance over a specified period of time after Final Acceptance of the
Project.

Women-Owned Business Enterprise — Women-Owned Business Enterprise means a
business enterprise, including a sole proprietorship, partnership, or corporation that is a small
business at least 51% owned by one or more US citizens or permanent resident aliens who are
women and meets the definition set forth in Article 15-A of the New York State Executive Law.

Work — All of the administrative, design, engineering, real property acquisition support services,
utility support services, procurement, legal, professional, manufacturing, supply, installation,
construction, supervision, management, testing, verification, labor, material, equipment,
maintenance, warranty, documentation, and other duties and services to be furnished and
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provided by the Design-Builder as required by the Contract Documents, including all efforts
necessary or appropriate to achieve Final Acceptance of the Project and to fulfill the Design-
Builder's warranties In certain cases, the term is also used to mean the products of the Work.

Work Product — All data, information, documentation and other materials prepared by or on
behalf of the Design-Builder and in any way related to the Project including designs, drawings,
reports, schedules, studies, plans, specifications, deliverables and supporting documentation
the Design-Builder may be required to submit pursuant to the Contract, engineering documents,
calculations and computations, geotechnical soils and soil boring data, analyses, reports and
records, property files, agreements and documents, all documents comprising or underlying the
Design-Builder’s development of the Design Documents, engineers' and inspectors' diaries and
reports, utility relocation plans and agreements, right-of-way record maps and surveys, and
other data, analyses, studies and reports, correspondence and memoranda relevant to design
or construction decisions, correspondence and memoranda relevant to operation and
maintenance decisions, contracting plans, air quality monitoring data, environmental reviews,
studies and reports, mitigation studies and reports, data, assessments, studies and reports
regarding Hazardous Materials investigations, testing, borings, monitoring and analyses,
manifests regarding handling, storage or transportation of Hazardous Materials,
correspondence and agreements relating to Governmental Approvals, Orders on Contract, work
authorizations, final quantities, pile driving records, records of accidents and traffic
management, field test records and reports, concrete pour records, surfacing depth check
records, grade and alignment books, cross-section notes, drainage notes, photographs, false
work and form plans, records of construction materials, and any other documents which can be
reasonably described as technical or engineering documents. Work Product expressly
excludes, however, documents and information which the Design-Builder and Department
mutually agree in writing, or which a court determines, to be exempted or protected from public
disclosure.

Work Zone Traffic Control Plan — The required plan for traffic control and management
developed by Design-Builder.

Workforce Participation Plan — A plan prepared by Design-Builder addressing Design-
Builder's and Subcontractors’ workforces and equal employment opportunity goals.

Working Plans — Those documents prepared by the Design-Builder to supplement Design
Plans to specify additional details and procedures for construction of the Project, including the
following:

A) Construction details;

B) Demolition Plans;

C) Erection plans;

D) Fabrication plans;

E) Transportation plans

F) Storage plans

G) Field design change plans;
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H) Stress sheets;

I) Shop plans;

J) Lift plans;

K) Bending diagrams for reinforcing steel,
L) Falsework plans;

M) Material Waste Area Grading Plans;

N) Other Plans required to adequately describe the Work in accordance with the Contract;
and

O) Similar data required for the successful completion of the Work.
DB 101-4 OTHER DEFINITIONS
The following terms, whether lower-cased or capitalized, shall have the following meanings:

affiliate (of a designated entity) — (a) Any Person which, directly or indirectly, through one or
more intermediaries, controls, is controlled by, or is under common control with, the designated
entity or any of the members, partners or shareholders holding a significant equity interest in the
designated entity; and (b) any Person for which a significant equity interest in such Person is
held by (i) the designated entity, (ii) any of the designated entity’'s members, partners or
significant shareholders or (iii) any affiliate of the designated entity under part (a) of this
definition.

For purposes of this definition, the term “control” means the possession, directly or indirectly, of
the power to cause the direction of the management of a Person, whether through voting
securities, by contract, by family relationship, or otherwise.

approval/approve — With respect to approvals to be provided by the Department hereunder,
the term “approval” means a written statement by the Department’'s authorized representative,
based on a review by or on behalf of the Department of specified Work for compliance with
Contract requirements, indicating that the specified Work has been approved. Approvals will
only be given for those submittals, activities, or Work specifically identified for “approval” in the
Contract Documents. The term “approve” means “provide approval.” See also DB §105-16.

award — The decision of the Department to accept a responsive Proposal from a responsible
Proposer that provides the best value to the Department for the Work identified in the RFP,
subject to the execution and approval of a satisfactory Contract, provision of Labor and Material
and Performance Bonds to secure the payment and performance thereof, provision of such
insurance as is required under the Contract, and the satisfaction of such other conditions as
may be specified or otherwise required by law.

bridge — The term bridge shall apply to any structure, whether single or multiple span
construction, with a clear span in excess of 20 feet when measurement is made horizontally
along the center line of roadway from face to face of abutments or sidewalls immediately below
the copings or fillets, or, if there are no copings or fillets, at 6 inches below the bridge seats or

Syracuse Division Bundled Bridges 27 DB § 101
TAS 17-37B, Contract D800001 Draft August 31, 2017



New York State Thruway Authority

immediately under the top slab, in the case of frame structures. In the case of arches, the span
shall be measured from spring line to spring line. All measurements shall include the widths of
intervening piers or division walls, as well as the width of copings or fillets.

building — Any roofed structure used or intended for supporting or sheltering any use or
occupancy. The word “building” shall be construed when used herein as though followed by the
words “or part or parts thereof” unless the context clearly requires a different meaning. The
term “building” shall include residential structures.

business — A corporation, partnership, individual, sole proprietorship, joint venture, or any other
legal entity through which commercial activity is conducted.

calendar day — Every day shown on the calendar, beginning at 12:00 a.m. (midnight) Eastern
Time (standard or daylight as applicable).

commissioning — A systematic quality assurance process to ensure that all highway, bridge
and building systems, including mechanical, electrical, plumbing and HVAC systems, are
properly integrated and perform according to the design intent and Contract requirements.

community stakeholder — The Persons, with whom the Design-Builder will need to coordinate
its activities on a regular, daily basis during performance of the Work.

composite items — Items that consist of rock and non-rock components and are limited to
unclassified excavation and trench excavation.

construction — The construction, reconstruction, alteration, conversion, repair, installation of
equipment or use of buildings and structures, and requirements or standards relating to or
affecting materials used in connection therewith, including provisions for safety and sanitary
conditions.

construction emergency — Damage to or a malfunction in buildings or property of the State of
New York caused by an unanticipated, sudden and unexpected occurrence which involves a
pressing necessity for immediate repair, reconstruction or maintenance in order to permit the
safe continuation of a necessary public use or function, or to protect the property of the State of
New York, or the life, health or safety of any person.

construction zone — The area from the first traffic control sign announcing that roadwork is
being performed ahead to the last sign announcing the end of the roadwork.

consultation — Discussions and meetings for the purpose of review, observation and/or
inspections of the Design-Builder's Work by the Department’s representatives. The Department
shall have no duty of independent investigation or inquiry with respect to any such review,
observation or inspection. See also DB §105-16.

controlling operation — An operation which at the particular time under consideration has a
controlling effect on the progress of the Project as a whole.

culvert — An enclosed channel open at both ends carrying water from a stream or water course
through an artificial barrier such as a roadway embankment. The term culvert shall apply to any
structure, whether of single or multiple span construction, with an interior width of 20 feet or less
when measurement is made horizontally along the center line of roadway from face to face of
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abutments or sidewalls immediately below the copings or fillets, or, if there are no copings or
fillets, at points 6 inches below the bridge seats or immediately under the top slab in the case of
frame structures. In the case of arches, the span shall be measured from spring line to spring
line. All measurements shall include the widths of intervening piers or division walls, as well as
the widths of copings or fillets.

day — Calendar day unless otherwise designated.

design — Those characteristics of a system or components that are selected by the Design-
Builder in response to the applicable requirements.

design-build — The Project’s delivery methodology under which the Department contracts with
a single entity that has responsibility for the design and construction of the Project under a
single contract with the Department.

differing site condition — Subsurface or latent physical conditions that are encountered at the
Site and differ materially from the conditions indicated in the Contract, and unknown physical
conditions of an unusual nature, differing materially from those ordinarily encountered and
generally recognized as inherent in the type of Work provided for in the Contract. Site
conditions shall be considered indicated in the Contract only to the extent specified in DB §104-
5, and claims based on differing site conditions are subject to the restrictions and limitations set
forth in DB §104-5.

employee — Any individual working on the Project under the direction or control of, or who
receives compensation from, the Design-Builder or any Subcontractor.

equipment — All machinery, tools, and apparatus necessary for the proper construction and
acceptable completion of the Work, together with the necessary supplies for upkeep and
maintenance.

fabricator — Any Person with which the Design-Builder subcontracts to assemble, construct, or
otherwise substantially alter material or supplies into assemblies, components, or finished items
for inclusion into the Work prior to resale.

fee taking — Property which is necessary to be acquired by appropriation in fee for purposes
connected with the Project.

final design — A stage of design development as described in DB §111-8.

final payment — Payment by the Department of the final installment of the Contract Price in
accordance with the Final Supplemental Agreement.

fixed guantity item — An item of Work where payment is restricted to the quantity stated. A
fixed quantity item is an item of Work that does not require measurement(s) to establish the
actual quantity.

float — The difference between early completion times and late completion times for activities as
shown on the Baseline Progress Schedule. The term includes any float contained within an
activity as well as any period containing an Artificial Activity.
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foreign contractor — In the case of an individual, a person who is not a resident of the State; in
the case of a partnership or joint venture, one having one or more partners or members who is
not a resident of the State; and in the case of a corporation, limited liability company or other
form of organization, one not organized under the laws of the State.

highway — The whole strip of land bounded by the right-of-way lines.

holiday — Depending on the context, the term holiday has the following meaning:

To the extent that a Project Labor Agreement applies to the Project, in determining whether a
particular day is considered a work day for purposes of performance of construction Work,
holidays will be observed as specified in the Project Labor Agreement.

For purposes of determining constraints on closure of lanes to traffic, holidays will be as
specified in Part 3, Section 17 — Work Zone Traffic Control and Access.

For all other purposes, including determining allowable time periods for submittals, notices,
reviews, approvals and payments, the following days will be observed as holidays:

A) New Year’'s Day (January 1);

B) Martin Luther King Day (3" Monday in January);
C) Presidents’ Day (3" Monday in February);

D) Memorial Day (last Monday in May);

E) Independence Day (July 4);

F) Labor Day (1% Monday in September);

G) Columbus Day (2" Monday in October);

H) Veterans’ Day (November 11);

I) Thanksgiving Day (4" Thursday in November); and
J) Christmas Day (December 25).

If any holiday listed in (A) through (J) above falls on a Saturday or Sunday, the previous Friday
or following Monday, respectively, shall be considered a holiday.

inspection — The act of viewing or looking carefully at construction, manufacturing, design,
safety, and maintenance practices, processes, and products, including document control and
Working Plan review, to ensure the practices, processes, and products comply with the
requirements contained in the Contract and activities specified in the Contract, Design Plans,
and/or Project Specifications.

key personnel — The persons identified in DB 8§108-3.1 and those additional persons that may
be designated as such by the Project Manager in accordance with DB §108-3.

laboratory — An AASHTO accredited testing laboratory.
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laying length of pipe — Feet (laying length) of pipe shall be measured by multiplying the
number of whole units by the nominal length of each unit and adding thereto the length of any
fractional units incorporated in the Work. The nominal length of a unit or fractional unit shall be
the inside measured length from butt end to butt end and exclusive of the bell or groove on the
female end.

management — When used with respect to Hazardous Materials, sampling, stock-piling,
treatment, clean-up, remediation, transportation, and/or off-site disposal of Hazardous Materials,
whichever is the most cost-effective approach authorized under applicable Governmental Rules
and/or Environmental Law.

manufacturer — A manufacturer is a Person that operates or maintains a factory or
establishment that produces on its premises the material, equipment, or supplies obtained by
the Design-Builder for incorporation into the Project.

material — When used as a noun, any substances specified for use in the construction of the
Project and its appurtenances.

median — That portion of a divided highway separating the traveled way. The median includes
the median shoulders.

method of measurements — With respect to unit priced Work, the method by which
performance is measured for purposes of determining number of units for which payment is
owing.

mobilization — The process of activating and moving resources required to perform the Work
to the Site(s) where the Work will be performed. Resources include necessary personnel,
equipment and supplies.

nighttime — The hours between 10:00 p.m. and 6:00 a.m. Eastern Time (standard or daylight as
applicable).

non-conformance - Any condition in equipment, materials, processes or other Project
elements which does not comply with required plans, specifications, codes, standards,
documentation, records, procedures or Contract requirements.

partnering — Actions taken to assure that the Project is completed in the most efficient, timely,
safe, and cost effective manner for the benefit of all concerned, through communication,
organization, establishing goals, continuous improvement, problem identification, conflict
resolution, managing change and other appropriate activities. The parties involved in partnering
may include: the Department; the Design-Builder; Subcontractors; suppliers; the community
within which the Project is constructed; the community served by the Project; federal, State, and
local governments or other public agencies; and utilities.

performance specification — A specification that establishes Contract requirements in terms of
design parameters and performance parameters to be met. Also may include parameters for
determining performance and corrective action to be taken.

plan — A general term including the scheme, program or method worked out before hand to
accomplish an objective, and the detailed drawings and diagrams on a plane showing an orderly
arrangement of parts of the overall design or objective.
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punch list — The list of Work to be completed as a condition precedent to achievement of
Project Completion, limited to items of Work necessary to correct imperfections which have no
adverse effect on the safety, use or operability of the Project.

right of way — A general term denoting land, property, or interests therein (including
easements), usually in a strip or parcel acquired for or devoted to a highway.

roadbed — The graded portion of a highway within the top and side slopes prepared as a
foundation for the pavement structure and shoulders.

roadside — A general term including: (1) the areas between the outside edges of the shoulders
and the right-of-way boundaries; (2) the unpaved median areas between inside shoulders of
divided highways; and (3) areas within interchanges.

roadway — The portion of a highway included between the outside edges of the shoulders.

road section — That portion of a highway included between the top of the slope in cut and the
bottom of slope in fill.

samples — Physical examples of materials, equipment or workmanship submitted to the
Department’s Project Manager by the Design-Builder to establish standards by which the Work
shall be judged, provided such samples meet Contract requirements.

shop drawings — Drawings, diagrams, illustrations, schedules, test data, performance charts,
cuts, brochures and other data, which are prepared by the Design-Builder or any Subcontractor,
manufacturer, supplier or distributor for submission to the Department’s Project Manager by the
Design-Builder as an illustration of a portion of the Work.

shoulder — The portion of the roadway contiguous with the traveled way for accommodation of
stopped vehicles, for emergency use, and for lateral support of base and surface courses.

specification — A written description of functional characteristics or the nature of a construction
item to be procured. It may include a statement of any of the user's requirements and may
provide for inspection, testing\ or preparation of a construction item before procurement.

structural steel — Shapes, plates, H-piling, sheet piling and cables.

structures — Bridges, culverts, retaining walls, noise walls, cribbing, manholes, drainage
structures, endwalls, buildings, sewers, service pipes, underdrains, foundation drains, and other
features which may be encountered in the Work and not otherwise classed herein.

supplier or material supplier — A Person that owns, operates, or maintains a store,
warehouse, or other establishment in which the materials or supplies required for the
performance of the Contract are bought, kept in stock, and regularly sold to the public in the
usual course of business. A material supplier is a Person that engages in, as its principal
business, and in its own name, the purchase and sale of the products in question. A material
supplier who deals in bulk items such as steel, cement, gravel, stone and petroleum products
need not keep such products in stock, if it owns or operates distribution equipment. Packagers,
brokers, manufacturer’s representatives or other persons who arrange or expedite transactions
are not material suppliers.
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traveled way — The portion of the roadway for the movement of vehicles, exclusive of the
shoulders. Through traveled way is the portion of the roadway for the movement of vehicles,
exclusive of shoulders and auxiliary lanes.

unit price — The price established by the Contract for a specified unit quantity of Work that is
measured for payment.

utility — Person, corporation, municipality or public authority engaged in the distribution of
electricity, gases, petroleum products, water, steam, the collection of wastewater, the operation
of traffic control systems, or the provision of telecommunication service. For the purposes of
these Specifications, the term Ultility will apply to organizations that operate utilities owned by
others.

utility owner—The owner or operator of a utility (including Governmental Persons and other
Persons).

utility work—The work necessary for Relocations, whether performed by the Design-Builder or
by, or on behalf of, a utility owner, including labor, equipment and materials associated with
design, design review, construction, construction management, permit processing and fees,
inspection, and administrative and overhead costs; the term also includes any Betterments
incorporated into a Relocation.

vendor — A manufacturer, fabricator, material or equipment supplier.

work day or working day — For purposes of performance of construction Work hereunder, a
day on which weather and other conditions not under the control of the Design-Builder will
permit construction operations to proceed for the major part of the day on the principal item or
items of Work which would normally be in progress at that time, excluding any holidays and
other days on which the Design-Builder is specifically prohibited from working as specified in a
Project Labor Agreement. Work days may include days on which the Design-Builder is
prohibited from closing a lane or lanes or impeding traffic.

For all other purposes, including determining allowable time periods for submittals, notices,
reviews, approvals and payments, the term “work day” means each day, exclusive of Saturdays,
Sundays and State recognized public holidays.

worker — See employee.

written comment — Comments on the Design-Builder's Work provided by the Department in
writing, generally provided following consultation with the Design-Builder. Such comments are
not to be construed as approvals. See also DB §105-16.

DB 101-5 LANGUAGE

In the Contract Documents, where appropriate:

A) the singular includes the plural and vice versa;

B) references to statutes or regulations include all statutory or regulatory provisions
consolidating, amending or replacing the statute or regulation referred to;

Syracuse Division Bundled Bridges 33 DB § 101
TAS 17-37B, Contract D800001 Draft August 31, 2017



New York State Thruway Authority

LT

C) the words “including,” “includes” and “include” shall be deemed to be followed by the
words “without limitation”;

D) unless otherwise indicated references to sections, appendices or schedules are to
sections, appendices or schedules attached to the document in which the reference is
included, and references to “Parts” are to Parts of the Contract Documents;

E) words such as “herein,” “hereof” and “hereunder” shall refer to the entire document in
which they are contained and not to any particular provision or section;

F) words not otherwise defined which have well-known technical or construction industry
meanings, are used in accordance with such recognized meanings;

G) references to Persons include their respective permitted successors and assigns and, in
the case of Governmental Persons, Persons succeeding to their respective functions
and capacities;

H) words of any gender used herein shall include each other gender where appropriate;

I) when expressions such as "directed, authorized, permitted, approval, acceptable, or
satisfactory" are used they are implicitly followed by the words "by the Department’s
authorized representative" or "to the Department’s authorized representative"; and

J) with respect to Orders on Contract, statements that the Design-Builder "may" receive or
request a time extension or increase in the Contract Price shall mean that the Design-
Builder's entitlement to an Order on Contract is subject to all applicable conditions and
limitations contained in the Contract Documents or applicable as a matter of law with
respect to the relief requested, including strict adherence to contractual notification and
recordkeeping requirements, limitations on allowable costs, requirements to mitigate
damages, requirements to establish that the Critical Path has been delayed,
requirements to establish that the Design-Builder did not cause the occurrence giving
rise to the cost or delay and is otherwise without fault, and requirements to otherwise
provide satisfactory justification for any claims for an extension of the Contract Time
and/or increase in the Contract Price.

DB 101-6 STANDARD FOR APPROVALS

In all cases where approvals, acceptances or consents are required to be provided by
Department or Design-Builder hereunder, such approvals, acceptances or consents shall not be
withheld unreasonably except in cases where a different standard (such as sole discretion) is
specified, and shall not be unreasonably delayed if no response time is specified. In cases
where sole discretion is specified, the decision shall not be subject to dispute resolution or other
legal challenge; provided, however, the issue of whether the decision was arbitrary or capricious
shall be subject to dispute resolution hereunder.

DB 101-7 FORMS

All forms referenced herein are available on-line or may be obtained from the Department.
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DB SECTION 102
REQUIREMENTS AND CONDITIONS

DB 102-1 [RESERVED]
DB 102-2 NO MISUNDERSTANDING

The Design-Builder acknowledges that it examined the Contract Documents and the Site prior
to submitting its Proposal and has fully informed itself from its personal examination of the same
regarding the quantities, character, location, and other conditions affecting the Work to be
performed including the existence of poles, wires, pipes, ducts, conduits, and other facilities and
structures of municipal and other public service corporations on, over, or under the Site.

The Design-Builder agrees that the Proposal Price includes all costs arising from existing
conditions shown or specified in the Contract Documents, and/or readily observable from a Site
inspection prior to the Proposal Date, and/or generally recognized as inherent in the nature of
the Work, and/or for which Design-Builder has assumed the risk pursuant to the Contract
Documents. The Design-Builder further acknowledges that its responsibilities under this
Contract include conducting such additional geotechnical exploratory work and Site
investigations as may be necessary or appropriate for design and construction of the Project.

The Department in no way warrants or guarantees that the information made available by the
Department or found in the Contract Documents covers all conditions at the Site or that said
information and Contract Documents should act as a substitute for personal investigation,
interpretation, and judgment by the Design-Builder.

The components of the Contract Documents are intended to be complementary and to describe
and provide for a complete Project. The following components of the Contract Documents
complement one another in the following declining order of precedence:

A) Appendix A, Standard Clauses for New York State Contracts;

B) Appendix B, Federal Requirements (including Attachment 1, FHWA Form 1273;
Attachment 2, Federal Prevailing Wage Rate; Attachment 3, Goals for Equal
Employment Opportunity (EEO) Participation; Attachment 4, Goals for
Disadvantaged/Minority/Women'’s Business Enterprise (D/M/WBE) Patrticipation; and
Attachment 5, Supplemental Title VI Provisions (Civil Rights Act));

Q) Appendix C, State Prevailing Wage Rates;

D) DB Agreement (other than Appendix A, B, and C);

E) Parts 3 through 8 of RFP and any Addenda which modifies Parts 3 through 8;

F) DB Section 100 General Provisions (Part 2) and any Addenda which modifies DB
Section 100;

G) The Standard Specifications of the New York State Department of Transportation,
current on the Proposal Due Date, Sections 200 through 700;
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H) The RFP Instructions to Proposers; and any Addenda which modifies the RFP
Instructions to Proposers; and

1) Design-Builder’'s Proposal, including all addenda or appendices thereto (Part 9)
(except as provided below).

However, where the Design-Builder's Proposal presents Work or products of a higher quality
than that shown elsewhere in the Contract Documents, and the Department has accepted the
proposed change to the Work and products to that of a higher quality, the Design-Builder’s
Proposal will take precedence for that specific higher quality Work and products, as applicable.
Additionally, subject to DB §104-4.6, where the Design-Builder's Proposal includes an approved
Alternative Technical Concept, the Design-Builder's Proposal (including the approved
Alternative Technical Concept) will take precedence for that specific Work that is the subject of
the approved Alternative Technical Concept.

Except as otherwise expressly specified, whenever separate publications are referenced in the
Contract Documents, it shall mean those, as amended, which are current on the Proposal Due
Date.

Dimensions given on the Plans or which can be calculated will govern over scale dimensions.

The fact that the Contract Documents may omit or misdescribe any details of any Work which
are necessary to carry out the intent of the Contract Documents, or which are customarily
performed, shall not relieve the Design-Builder from performing such omitted Work (no matter
how extensive) or misdescribed details of the Work, and they shall be performed as if fully and
correctly set forth and described in the Contract Documents, without entitlement to an Order on
Contract hereunder except as specifically allowed. The Department’s answers to any questions
posed during the procurement process for the Contract shall in no event be deemed part of the
Contract Documents and shall not be relevant in interpreting the Contract Documents except as
they may clarify provisions otherwise considered ambiguous.

The Design-Builder will be supplied with two conformed sets of the Contract, one set of which
the Design-Builder shall keep available on the Work Site at all times. A set will consist of one
paper hardcopy and one electronic softcopy on computer-readable media. The Design-Builder
may purchase additional sets for the cost of printing, assembling, and mailing the documents.

If the Design-Builder becomes aware of an apparent error, omission or ambiguity in any of the
Contract Documents or of an apparent conflict between (i) any of the provisions in the Contract
Documents (whether expressly set forth or incorporated by reference), (ii) any of the Contract
Documents, or (iii) any of the Contract Documents and the actual Site, the Design-Builder shall
notify the Department’s Project Manager in writing of any such error, omission, ambiguity or
conflict, within 10 days of becoming aware of the error, omission, ambiguity or conflict, and shall
obtain specific instructions in writing from the Department’s Project Manager before proceeding
with the Work affected thereby. The Department’s Project Manager shall make a determination
regarding such error, omission, ambiguity or conflict, in his/her sole discretion, and the Design-
Builder shall promptly comply with such determination without entitlement to any adjustment to
the Contract Price or any extension of Contract Time, except to the extent expressly provided in
the Contract. The Department’s Project Manager may require the Design-Builder to modify
Plans or other documents to correct the error, omission, ambiguity or conflict, as the case may
be.
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Failure of the Design-Builder to notify the Department’s Project Manager as required herein
shall be deemed a waiver of the Design-Builder’s right to claim any adjustment to the Contract
Price or any extension of Contract Time for changed or Extra Work, and the Design-Builder
shall indemnify the Department for any damages suffered by the Department resulting from any
such failure.

Regardless of whether the Design-Builder raises the issue, the Department’s Project Manager
shall always have the right to notify the Design-Builder if the Design-Builder is interpreting a
provision of the Contract Documents or Standard incorrectly and the Design-Builder shall
comply with the Department Project Manager’s determination of the correct interpretation.

DB 102-3 COOPERATION BY THE DESIGN-BUILDER

The Design-Builder shall give its constant attention to the Work while it is in progress and shall
cooperate with the Department and its other contractors in every possible way. The Design-
Builder shall place in charge a competent and reliable English speaking Design-Builder’'s Project
Manager, who shall have authority to act for the Design-Builder, shall be capable of managing
the Contract and the design and construction Work being performed, and who shall be
acceptable to the Department’s Project Manager. The Design-Builder shall maintain on the
Work Site or at a convenient nearby location, an office where its Project Manager can be
contacted. The Design-Builder shall assure that its Project Manager attends the Project
initiation meeting.

The Design-Builder shall, at all times, employ labor and equipment which shall be sufficient to
prosecute the several classes of Work to full completion in the manner and time specified. All
workers shall have sufficient skill and experience to properly perform the Work assigned to
them. All workers engaged on special or skilled Work shall have had sufficient experience in
such Work to properly and satisfactorily perform it and operate the equipment involved. Any
person employed by the Design-Builder whom the Department’s Project Manager may deem
unruly, disorderly, incompetent or unfit to perform the Work shall be at once discharged, and
shall not be again employed. In case of a disagreement with the Design-Builder regarding the
discharge of such employees, the matter may be reviewed by the Department.

The Department will provide an experienced Project Manager with an adequate staff to keep
pace with the Design-Builder's progress. The Design-Builder shall recognize the Department’s
Project Manager as the Department’s representative on all matters relating to the Project.

DB 102-4 COORDINATION OF WORK

The Department reserves the right to let other contracts in the Work area that may require
coordination with the Work under this Contract. The Design-Builder acknowledges that, from
the Contract Documents, it has been informed of such other contracts in the Work area. The
Design-Builder has carefully reviewed the Contract Documents and all other pertinent
information made available by the Department that relate to the nature and scheduling of these
other contracts that may be awarded and will submit a Baseline Progress Schedule that takes
into account the need to coordinate its Work with those other contractors. It is the obligation
and duty of the Design-Builder under the Contract to coordinate its Work with the work of these
other contractors. There may be other contractors, subcontractors, utilities, or employees of the
Department and its authorized representatives working at or adjacent to the Work Site during
the performance of the Contract by the Design-Builder. The Design-Builder may not have
exclusive access to or occupancy of the territory within or adjacent to the limits of the Project.
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To the extent indicated in the Contract Documents, the Department may also require that
certain facilities and areas be used concurrently by the Design-Builder and others, in which case
the Department will advise the Design-Builder of the schedules of others. However, the Design-
Builder should anticipate that its Work may be interrupted or delayed from time to time on
account of the concurrent activities of others.

The Design-Builder shall arrange the Work and shall place and dispose of the material being
used so as to not unreasonably interfere with the operations of the other contractors within the
Project Limits. The Design-Builder shall join its Work with that of the others in an acceptable
manner and shall perform it in proper sequence to that of the others. Delays and interferences
to the Critical Path caused by activities of other Department contractors, which delays and/or
interferences could not reasonably have been anticipated from the Contract Documents or could
not have been avoided given reasonable notice, may entitle the Design-Builder to an
appropriate extension of time and/or time related damages. If any part of the Design-Builder’s
Work depends on the work of any other contractor and/or the Department for proper execution
and/or results, that would render the Work unsuitable for proper execution and /or results, the
Design-Builder shall promptly notify the Department of any discrepancies and/or defects in said
other work as are reasonably ascertainably from visual inspection of the Site prior to proceeding
with its own Work, provided, however, that Design-Builder shall not be obligated to conduct
testing or engineering analysis of such other work except to the extent would normally be
required by a prudent contractor joining its Work to existing work in the ordinary course of
business.

If the Design-Builder and another contractor are unable to agree on the sequence of work or
other matters, either may petition the Department’s Project Manager for a decision resolving
issues between the parties. The Department’s Project Manager shall allow a reasonable time
for response by all affected parties. After review of all comments, the Department’s Project
Manager shall render a decision within five days, which shall be binding on all parties.

DB 102-5 UTILITIES
DB 102-5.1 Department Requirements for Utilities That Occupy Department Property

The Department’s interaction with Utilities located within the Highway Right Of Way (ROW) is
governed by 17 NYCRR (Official Compilation of Codes, Rules and Regulations of the State of
New York) Part 131.

The Department has notified all Utilities, pipeline owners, or other parties who seemingly are
affected by the proposed construction based on the preliminary design plans and endeavor to
have Preliminary DB Utility Work Agreements executed with potentially affected Utilities prior to
the Award of the Contract.

The Design-Builder, in coordination with the Department’s Project Manager (or his designee),
shall meet with all the affected Utility owners or operators for the purpose of discussing the
effect on the utility facilities and to agree on a plan to maintain, protect, relocate, reinstall, or
other action that may be necessary for the work to progress.

Reference is made to General Obligations Law §11-102 which concerns the liability of a Utility
for compensation for damages caused by interference with and/or delay of progress of work
under a State public construction contract.
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DB 102-5.2 DB Utility Work Agreements

If Preliminary DB Utility Work Agreements have been executed, they will be identified in Part 4 —
Utility Requirements.

Utilities which may be impacted by the Project have been identified in Part 4 — Utility
Requirements.

If Preliminary DB Utility Work Agreements have not been executed and included in the Contract
Documents, the Department, in conjunction with the Design-Builder, shall negotiate with each
affected utility for Relocation of the ultility’s facilities after Award and enter into a DB Utility Work
Agreement. The Design-Builder agrees to cooperate as reasonably requested by the
Department in pursuing and executing DB Utility Work Agreements after Award, including
attendance at negotiation sessions and review of DB Utility Work Agreements. The Department
and the Design-Builder shall exercise due diligence and good faith efforts in coming to an
agreement with each affected utility. Each DB Utility Work Agreement shall be executed by the
Department, the Design-Builder and the Utility Owner. The Design-Builder shall remain
responsible for the coordination between itself and the utility owner after DB Utility Work
Agreements have been executed in order to maintain the Project schedule.

Issues to be addressed in the DB Utility Work Agreements may include the following:

A) Responsibility for design and/or construction of the relocations;
B) Design requirements and construction specifications;
(03] Betterments, including the approach to determining whether an item is a betterment;

D) Notifications to the involved parties;

E) Review of designs and/or cost estimates by the Utility or the Design-Builder,
including timeliness;

F) Emergency response actions and timing;

G) Limitations on timing of construction or interruption of service;

H) Damage repair;

1) Inspections and testing by the Utility and/or Design-Builder;

J) Approvals (including provisions for early start of construction); and
K) Payment for relocation.

If a utility owner requests the Design-Builder to design and/or construct a Betterment, or advises
the Design-Builder that the utility owner intends to design and construct a Betterment, the
Design-Builder shall promptly analyze the impact of such Betterment on the Baseline Progress
Schedule and notify the Department if it appears the Betterment may affect the Critical Path.
The Design-Builder shall use its best efforts to negotiate arrangements with the utility owner that
avoid potential Critical Path impacts.
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DB 102-5.3 Reference Information

The Department will make available to the Design-Builder upon request all information obtained
from utilities, pipeline owners, and other parties that the Department has notified concerning the
proposed construction. Such information will be considered Reference Documents.

DB 102-5.4 Avoiding Relocations

Regardless of who is required to bear the cost of any proposed Relocation or to perform the
Work relating to such Relocation, the location of utilities and potential impact of Relocation of
such facilities shall be considered in finalizing the design and construction of the Project, with
the following goals:

A) Avoiding relocation of utilities to the extent practicable;

B) If relocation of a utility is not reasonably avoidable, protecting the facility in place to
the extent practicable; and

C) Otherwise minimizing the potential costs and delays relating to Relocations to the
extent practicable.

The foregoing goals shall be pursued by taking into consideration the impact of Relocations on
the Project as a whole, without regard to who is required to bear the cost of any proposed
Relocation or to perform the Work relating to such Relocation.

DB 102-5.5 Utilities Not Covered by DB Utility Work Agreement

If public or private utility lines or pipelines or other appurtenances are encountered during the
course of the Work, which may be impacted by the Work, and which are not covered by an
existing DB Utility Work Agreement, the Design-Builder shall immediately suspend construction
operations at the site of the utility in question. The Design-Builder shall then provide the
Department with a written assessment of the potential impacts to the Utilities and Contract
Work, including options, time impacts, schedule impacts, and a proposed action plan.
Construction Operations at the site of the utility in question shall remain suspended until such
time that the Department and utility owner negotiate an agreement for the required action, or the
Department provides written authorization allowing Work to proceed without such an
agreement. Subject to DB §104-4.2.1, the Design-Builder will not be allowed adjustments for
delays or extra expense with respect to any such suspension.

DB 102-5.6 Compliance

All Relocations shall be accomplished in accordance with all applicable Governmental Rules,
including those developed to protect archaeological sites, as well as the requirements of DB
8107-15.

DB 102-5.7 Adjacent Facilities

At points where the Design-Builder’s operations are adjacent to utilities, damage to which might
result in considerable expense, loss, or inconvenience, Work shall not begin until all
arrangements necessary for the protection thereof have been made by the Design-Builder and
the utility owner. The Design-Builder shall cooperate with all utility owners (including owners of
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underground or overhead utility lines and owners of utilities attached to existing Department
structures) in their removal and rearrangement operations in order that these operations may
progress in a reasonable manner, that duplication of rearrangement Work may be reduced to a
minimum, and that services rendered by those parties will not be unnecessarily interrupted.
See also DB §107-15 addressing Work near underground facilities.

DB 102-5.8 Interruption of Service

In the event of interruption to utility services as a result of accidental breakage or as a result of
being exposed or unsupported, the Design-Builder shall promptly notify the proper authority
regarding the restoration of service. If any essential service (including water, gas, electric fiber-
optic, cable, telephone or other utility) is interrupted, the Design-Builder shall provide continuous
repair Work until the service is restored. No Work shall be undertaken around fire hydrants until
provision for service has been approved by the local fire authority.

DB 102-6 WORK AFFECTING RAILROADS

DB 102-6.1 Railroad Clearances

Requirements and procedures for operations on or adjacent to railway facilities are found in a
Special Note entitled ‘Special Provisions for Protection of Railway Interests’.

No temporary bridge, falsework, staging, or obstructions shall be erected over the track or
tracks within the clearance zone required by the railroad company.

An operated track, catenary or electrical facility is fouled when any object is brought closer than
the clearances set forth by the railroad company. Vehicles or construction equipment shall be
considered to be fouling the track when located in such a position that failure of same with or
without load brings the equipment within the fouling limit. The Design-Builder shall so conduct
its Work and handle its equipment such that no part of any material or equipment shall foul an
operated track, catenary, electrical facility, or signal facility without written permission of the
chief engineer of the railroad company affected.

The Design-Builder shall contact the railroad facility owner prior to start of construction to obtain
clearance requirements from the centerline of track, electrical facility or signal facility to
establish the fouling limits for the facility.

DB 102-6.2 Supervision and Railroad Approval

All Work on any contract affecting a railroad company’s property and/or ROW facilities, including
temporary track detour, shall be carried out under the joint supervision of the Department and
the railroad company or companies in a manner satisfactory to both entities, pursuant to written
agreement between the railroad company and Design-Builder. Design-Builder shall be
responsible for payment of railroad flagging costs associated with the Work.
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No Work shall begin until the railroad company has been notified in writing by the Design-
Builder of the anticipated date to begin Work, the anticipated type of Work, and the anticipated
length of time required to complete the Work.

The Design-Builder shall obtain prior approval from the railroad company to use a railroad
service road to access a site, and shall be responsible for any associated permit application and
fees. The Design-Builder shall obtain the written approval of the chief engineer, or appropriate
representative(s), of the railroad company or companies affected in respect to the details and
methods to be employed in constructing any structures, track detours, falsework, removal of
structures, allowable track clearances, and any or all other details that may in any manner affect
the operation or maintenance of any or all railroad facilities. The requirement that written
approval shall be obtained from the chief engineer, or appropriate representative(s), of the
railroad company shall be complied with before the Design-Builder begins actual construction
Work. The Design-Builder acknowledges that the Proposal Price includes all the costs of these
requirements, including any expense occasioned by delay or interruption of its Work by reason
of the operation or maintenance of the railroad facilities.

Approval by the chief engineer, or appropriate representative(s), of the railroad company
affected does not absolve the Design-Builder from any liability resulting from its contractual
operations.

A copy of the written agreements between the railroad company and the Design-Builder
concerning the protection of the railroad company’s property or completion of the Work shall be
provided to the Department.

DB 102-6.3 Coordination of Work

The Design-Builder shall coordinate with the railroad company or railroad companies in carrying
out railroad Force Account Work. When the work of the Design-Builder or Subcontractor
dovetails with the railroad Force Account Work, the materials shall be delivered and the
operations conducted so as to carry on the work continuously in an efficient and skillful order.

Delays or oversight on the part of the Design-Builder or Subcontractors in getting any or all of
their work performed in the proper manner, thereby requiring removal and replacement of work
already in place will not be the basis for a claim for extra compensation to the Design-Builder.
Such work shall be performed at the cost and expense of the responsible Design-Builder or
Subcontractor.

DB 102-6.4 Railroad Employees

When, in the opinion of the appropriate representative of the railroad company, the Design-
Builder's normal operations in progressing this Contract are such that an operated track is or
might be fouled or railroad traffic endangered, the railroad company or companies will employ
protective labor, when found necessary for railroad operations. Unless an item for railroad
protection is included in the contract, payment for the services described above shall be made
to the railroad company directly by the Department pursuant to the terms of a State-Railroad
agreement negotiated for the contract. When an item for railroad protection is included in the
contract, the Design-builder shall pay for such services. All services for protective labor and
similar protective service occasioned by the operation of the Design-Builder, except as noted in
the preceding paragraph shall be at the sole expense of the Design-Builder.
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The Design-Builder shall, at its own expense, carry compensation and other insurance for
protective labor furnished by the railroad company or companies.

It is agreed that the furnishing of any protective labor shall not relieve the Design-Builder from
any liability of payment for any damage caused by its operations (see DB §107-26).

DB 102-6.5 Protection of Railroad Service and Facilities

The Design-Builder shall take special care and vigilance to avoid damage to the trains, tracks,
or other facilities of the railroad company and shall conduct its Work so as not to interfere with
the movement of trains or other operations of the railroad company. Whenever Work may affect
the safety or movement of trains, the method of doing the Work shall be submitted to the chief
engineer, or appropriate representative, of the railroad company affected for approval. No Work
affecting safety or movement of trains shall be commenced or prosecuted until written approval
of the chief engineer, or appropriate representative, of the railroad company is received. The
approval of the chief engineer, or appropriate representative, of the railroad company will not
release the Design-Builder from any responsibility for any damages to the railroad company
caused by the acts of the Design-Builder or its employees and Subcontractors. If, during the
carrying out of the Contract Work, the trains, tracks, or other facilities of the railroad company
are endangered, the Design-Builder shall immediately do such Work as directed by the
Department’s Project Manager to restore safe conditions and, upon failure of the Design-Builder
to carry out such orders immediately, the railroad company may, with the approval of the
Department’s Project Manager, take whatever steps are necessary to restore safe conditions.
The cost and expense to the railroad company of restoring safe conditions or of any damage to
the railroad company’s trains, tracks, or other faciliies caused by the Design-Builder's
operations shall, when approved by the Department’s Project Manager, be considered a charge
against the Design-Builder and shall be paid for by it, or upon its failure or refusal to pay such
charge within a reasonable time after the railroad company submits the bill to it, the amount
thereof may be deducted by the Department from any monies due or that may become due to
the Design-Builder under the Contract, and any such sum so deducted may be paid to the
railroad company after an audit by the Department of the items of such cost and expense.

In performing construction operations both on and off railroad ROW areas, the Design-Builder
shall prevent the fouling of railroad track ballast with earth, mud, silt, or other foreign matter. To
prevent fouling of the ballast, it may be necessary for the Design-Builder to construct temporary
erosion control measures or sheeting, or provide other precautionary measures that are
required.

Where, in the opinion of the railroad company, demolition work, concreting, or hauling along or
across tracks will result in ballast becoming fouled, the Design-Builder shall take preventive
measures to protect the entire ballast section by nailing canvas, plywood, or similar material to
the ties in the entire area to be affected. The protective material shall remain in place until there
is no further possibility of fouling the ballast and then be removed by the Design-Builder.

The Work required to protect the railroad track ballast shall be performed by and at the expense
of the Design-Builder and under the supervision of, and to the satisfaction of, the appropriate
representative of the railroad company. The railroad company will assume no responsibility for
the adequacy of the Work.

In the event that the railroad track ballast does become fouled after the aforementioned
protective measures are taken, the railroad company, with its own forces, shall remove and
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replace the fouled ballast with clean ballast. The charges for this work will be billed by the
railroad company against the Design-Builder.

DB 102-6.6  Lifting

All lifting operations shall be conducted in accordance with the requirements of DB §107-7 and
Design-Builder’s Safety Plan. In addition, equipment used for erection or removal of structures
over railroad facilities shall have a minimum lifting capacity of 150% of the lift weight
(operational capacity limited to 66 2/3% of the tipping load).

DB 102-6.7 Use of Explosives

Blasting shall be conducted in such a manner as not to endanger the public or obstruct
highways or endanger facilities or operation of the railroad. The Design-Builder shall furnish,
while blasting, at its own cost and expense, watch persons and other protection necessary to
protect the public and railroad, and shall comply with DB §107-7.14 with regard to blasting.

DB 102-6.8 [Reserved]
DB 102-6.9 Communications and Signals

The cost of all changes in telecommunication and signal facilities necessary to complete the
contract work will be paid for by the State. The cost of all changes in telecommunication and
signal facilities made for the convenience of the Design-Builder shall be paid for by the Design-
Builder.

DB 102-6.10 Design-Builder’s Private Grade Crossing

If the Design-Builder elects, and the railroad company or companies approve, to have installed
for Design-Builder’'s use a private grade crossing at the Site of the Work, the Design-Builder
shall make a formal request to the railroad company or companies for such a crossing. After
the Design-Builder has entered into an agreement with the railroad company or companies
pertaining to the size and type of crossing, the payment of the cost for installing and removing
the crossing, the obtaining of the necessary insurance for the protection of the railroad
company, and the agreement as to the required protection to railroad traffic when the crossing is
in use, the railroad company or companies will be responsible for the installation and removal of
the temporary crossing at the sole expense of the Design-Builder.

DB 102-6.11 Sidetrack Facilities

When sidetrack facilities are required by the Design-Builder, it shall, at its sole cost and
expense, make the necessary arrangements for the use of existing sidings or tracks not in
service or the construction of new sidings. The Design-Builder shall, at its sole cost and
expense, restore any and all existing sidings and tracks used for sidetrack facilities to the
condition existing prior to use by the Design-Builder. The construction location and use of all
sidetrack facilities are to be subject to the approval of the chief engineer, or appropriate
representative, of the railroad company affected.

The railroad company may move the Design-Builder’'s cars which are placed on existing sidings
at any time to permit the placing of cars for said railroad company’s business.
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When any turnouts from the main tracks are approved by the railroad company such turnouts
will be furnished, installed, and removed by the railroad company at the expense of the Design-
Builder. Any signal work and rails necessary for sidetrack facilities will be furnished, installed,
and removed by the railroad company at the Design-Builder's expense.

DB 102-6.12 Railroad Use of Completed Work

The Design-Builder agrees that the railroad company affected may, prior to the completion of
the Work to be performed under the Contract and the acceptance thereof, enter upon and use
any portion of said Work located on railroad property without any compensation to the Design-
Builder for such use and without any compensation or payment to the Design-Builder for any
delay in the Work caused by such use. The taking possession and use shall not be deemed an
acceptance of the Work so taken and used or any part thereof.

DB 102-6.13 Work Trains and Railroad Equipment

If the Design-Builder elects to use work trains or any railroad equipment which operates on the
tracks of the railroad company, the operation of such trains and equipment is subject to any
requirements determined by the appropriate representative of the railroad company affected.
The cost of the services of any railroad employees required by the railroad company to operate
such trains or equipment shall be paid by the Design-Builder. This shall include the cost of
necessary flaggers.

DB 102-6.14 Operation of Railroad

The Design-Builder shall make every possible effort to reduce to a minimum the length of time
that the railroad company will have to operate over any track detour, and to this end it shall
continue full operation throughout the winter months, if directed by the Department’s Project
Manager, on any and all Work necessary to permit the railroad company to restore its tracks in
their permanent location as quickly as possible. The Design-Builder shall conduct its Work so
that schedule speed can be maintained by the railroad at all times.

DB 102-6.15 Clean-up

Before requesting Final Acceptance of Work accomplished on property belonging to the railroad
company, the Design-Builder shall obtain written release from the railroad company that the
property has been cleaned, cleared, and returned to a condition acceptable to the railroad
company and the Design-Builder has removed all of the tools, implements, and other material
belonging to the Design-Builder or one of its Subcontractors, employees, or agents. If after
diligent effort the Design-Builder is not able to obtain a release from the railroad company, the
Design-Builder will provide the Department’s Project Manager with written evidence of efforts to
obtain the release, and the Department’s Project Manager will either provide the Design-Builder
with a list of required additional steps to obtain the release or the release requirement will be
waived.

All of the above correspondence shall be in writing.
DB 102-7 LABOR AND EMPLOYMENT

The provisions of the New York State Labor Law, as amended, shall be applicable, provided
that any provisions of the New York State Labor Law that are in conflict with Federal law
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(including the Davis-Bacon Act and regulations promulgated thereunder, and the Federal-Aid
construction contract compliance requirements contained in 23 CFR Section 635.117) are
superseded. In the event that a provision of a Project Labor Agreement conflicts with any
provisions of the New York State Labor Law or any applicable Federal law, the provisions of the
Project Labor Agreement shall apply to the fullest extent allowed by law.

DB 102-7.1 Wages

State and Federal prevailing wage rate schedules are a part of the Agreement. The Federal
prevailing wage rate schedule is Attachment 2 to Appendix B Federal Requirements. State
prevailing wage rates are addressed in Appendix C. The Design-Builder shall pay the higher of
the two wages and supplemental (fringe) benefits. All on-site workers shall be paid prevailing
wages. The Design-Builder shall ensure that workers are paid the appropriate wages and
supplemental (fringe) benefits. The Design-Builder shall obtain periodic wage rate schedule
updates from the NYS Department of Labor (NYSDOL). Wage rate amendments and
supplements are available on the NYSDOL website at www.labor.state.ny.us. All changes or
clarification of labor classification(s) and applicability of prevailing wage rates shall be obtained
in writing from the Office of the Director, NYSDOL Bureau of Public Work. The cost of changes
in wage rate schedules and supplements (fringes) over the Contract duration is included in the
Proposal Price and each Order on Contract.

On-site Design-Builder or Subcontractor employees shall be paid prevailing wages required
under the Davis-Bacon Act. “On-site” shall have the equivalent meaning as “site of the work” as
defined in 29 CFR Section 5.2(1) and shall include the physical place or places where the
construction called for in the Contract will remain when Work on it has been completed; and any
other site where a significant portion of the construction is completed, provided that such site is
established specifically for the performance of the Contract. Facilities such as job headquarters,
fabrication plants, tool yards, mobile factories, batch plants, borrow pits, etc. are considered “on-
site” provided that they are dedicated exclusively to the performance of the Contract and
provided that they are adjacent or virtually adjacent to the physical place or places where the
construction called for in the Contract will remain when Work on it has been completed. Not
included in the definition of “on-site” are facilities whose location and continuance in operation
are determined wholly without regard to the Contract, even where the operations for a period of
time may be dedicated exclusively to the performance of the Contract.

In accordance with the New York State Labor Law, Sections 220 and 220-d:

A) No laborer, worker, or mechanic, in the employ of the Design-Builder, Subcontractor or
other person doing or contracting to do the whole or any part of the Work contemplated
by the Contract shall be permitted or required to work more than eight hours in any one
day or more than five days in any one week, except in the emergencies set forth in the
Labor Law.

B) The wages paid for a legal day’s work shall be not less than the prevailing rate of wages
as defined by law.

C) The supplements to be provided to laborers, workmen or mechanics shall be in
accordance with the prevailing practices.
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D) The filing of payrolls in a manner consistent with subdivision 3-a of Labor Law
Section 220 is a condition precedent to payment of any sums due and owing to any
person for work done upon the Project.

E) The minimum hourly rate of wages to be paid shall be not less than that stated in the
Contract Documents, and any redetermination of the prevailing rate of wages after the
Contract is approved shall be deemed to be incorporated herein by reference as of the
effective date of redetermination and shall form a part of these Contract Documents.

F) The Contract may be forfeited and no sum paid for any Work done thereunder on a
second conviction for willfully paying less than: (a) the stipulated wage scale as provided
in Labor Law, 8220(3), as amended; or (b) the stipulated minimum hourly wage scale as
provided in Labor Law, §220-d, as amended.

DB 102-7.2 Payroll Records

The Design-Builder shall furnish the Department's Project Manager and the Construction
Quality Assurance Engineer each week with its payroll records and statement of compliance
with respect to the wages paid each of its employees and each Subcontractor employees
(including apprentices, trainees, watch persons, and guards) engaged on the Work during the
preceding weekly payroll period. Certified payrolls shall contain work class, daily and weekly
number of hours worked, wage rate, deductions made and actual wages paid. Certified payrolls
shall be annotated by race and gender, and shall be submitted on Form WH-347 or Form HC-
231-1.

DB 102-7.3 Training

An apprentice is defined as an individual who is enrolled in an apprenticeship training program
that is registered with the NYS Department of Labor. A trainee is defined as an individual who
is enrolled in an On-the-Job Training (OJT) program that is approved by the Federal Highway
Administration (FHWA).

A number of sources to obtain training for apprentices/trainees are available. These include:
A) NYSDOL-approved apprenticeship program sponsored by a union or a temporary
project level agreement with a union which has a NYSDOL approved apprenticeship
program.

B) A NYSDOL-approved apprenticeship program sponsored by a contractor.

C) A NYSDOL-approved apprenticeship program sponsored by a contractor signatory with
an apprenticeship sponsor consortium for certain services.

D) An FHWA-approved OJT program (where applicable).

Approved OJT Programs are currently limited to apprenticeable occupations as determined by
NYSDOL or USDOL. A list of approved OJT programs can be found in the On-the-Job Training
and Apprenticeship Program Construction Catalogue which may be obtained from the
Department.
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Training under Training Special Provisions, if required, will be shown in the Contract
Documents. In order to fulfill training requirements required under Training Special Provisions
and/or DB §102-9 Equal Employment Opportunity Requirements, training should begin as early
as possible during the Contract. The Department recommends that all bidders have an
approved apprenticeship or OJT program prior to bidding.

The Design-Builder shall furnish the apprentice/trainee a copy of the program to be followed in
providing the training. The Design-Builder shall provide each apprentice/trainee with a
certification showing the type and length of training satisfactorily completed.

When training is required under Training Special Provisions and/or DB 8102-9 Equal
Employment Opportunity Requirements, the Design-Builder shall designate to the Department’s
Project Manager, at the pre-work conference, a person (or persons) from its existing workforce
as the trainer and training coordinator for any apprentice(s)/ trainee(s).

The trainer shall:
A) Be located on the Site generally on a daily basis; and
B) Be responsible for the day-to-day supervision and training of persons on the Site; and

C) Be responsible for the preparation and submission of a monthly training progress report,
after consultation with designated apprentices/trainees.

The training coordinator shall:

A) Be knowledgeable about the Contract and the Apprenticeship/OJT programs to be used;
and

B) Be responsible for ensuring on-the-job orientation of apprentice/trainees; and

C) Be responsible for ensuring meaningful and effective training for the duration of training.
DB 102-7.4  Training Monitoring
The Design-Builder shall use EBO to monitor training.
DB 102-7.5 Public Notices

The Design-Builder shall post, in a location accessible to all workers, a copy of the New York
State Department of Labor’'s (NYSDOL) schedules of prevailing wages and supplements for this
Project, a copy of all re-determinations of such schedules for the Project, the New York State
Workers’ Compensation Law Section 51 notice, all other notices required by law to be posted at
the Site, NYSDOL's notice that this Project is a public work project on which each worker is
entitled to receive the prevailing wages and supplements for the occupation at which he or she
is working, the notice in 23 CFR Section 635.119 concerning false statements and all other
notices which the Department’s Project Manager directs the Design-Builder to post. The
Design-Builder shall provide a weather-resistant surface for such notices which is satisfactory to
the Department’s Project Manager. The Design-Builder shall maintain such notices in a legible
manner and shall replace any notice or schedule which is damaged, defaced, illegible, or
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removed for any reason. The Design-Builder shall post such notices before commencing any
Work on the Site and shall maintain such notices until all Work on the Site is complete.

DB 102-7.6  Federal-Aid Requirements

No procedures or requirement shall be imposed by any state which will operate to discriminate
against the employment of labor from any other state, possession or territory of the United
States, in the construction of a Federal-Aid Project. The selection of labor to be employed by
the Design-Builder on any Federal-Aid Project shall be of its choosing.

The Design-Builder shall not use convict labor unless performed by convicts who are on parole,
supervised release, or probation for construction, maintenance or any other purpose at the Site
or within the Project Limits from the time of Contract award or the start of Work on Force
Account until Final Acceptance of the Work by the Department.

DB 102-8 DBE UTILIZATION

A Disadvantaged Business Enterprise (DBE) is a for-profit, small business concern as defined
pursuant to the federal Small Business Act that is at least 51% owned by one or more
individuals who are both socially and economically disadvantaged and which meets the
definition set forth in 49 CFR Part 26. The Department seeks to:

A) Ensure nondiscrimination in award and administration of Department’s contracts;

B) Ensure that only firms that fully meet DBE eligibility standards are permitted to
participate in the Department’s DBE programs;

C) Help remove barriers to the participation of DBEs in the performance of Department’s
contracts;

D) Create a level playing field on which DBEs can fairly compete for Department’s
contracts; and

E) Assist in the development of firms that can compete successfully in the construction
industry outside the DBE programs.

The Design-Builder shall take all necessary and reasonable steps in accordance with the laws,
rules and regulations cited in this subsection to promote the objectives outlined above. The
Design-Builder shall comply with the applicable laws, rules and regulations and the D/M/WBE
Program requirements stated below. The Design-Builder or Subcontractor shall not discriminate
on the basis of race, color, national origin, or sex in the award and performance of Department
contracts. The Design-Builder shall carry out the applicable requirements of 49 CFR 26 in the
award and administration of Federal-Aid contracts. Failure by the Design-Builder to carry out
these requirements is a material breach of this Contract, which may result in the termination of
this Contract or such other remedy as the Department deems appropriate, including but not
limited to withholding Contract payments from the Design-Builder. The Design-Builder shall not
use the requirements of these specifications to discriminate against any qualified company or
group of companies. These requirements shall be made a part of all subcontracts and
agreements entered into as a result of this contract.
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DB 102-8.1 Statutory/Regulatory Authority

The Federal statutory authority for the Disadvantaged Business Enterprise (DBE) Program is
contained in the Surface Transportation Assistance Act of 1982 (Public Law 97-424, §105(f)),
the Surface Transportation and Uniform Relocation Assistance Act of 1987 (Public Law 100-17,
81060©), the Intermodal Surface Transportation Efficiency Act of 1991, and the Transportation
Equity Act of the 215 Century. New York State has enacted Section 9 of the Infrastructure
Investment Act, Section 85 of the New York State Highway Law and Section 428 of the New
York State Transportation Law. Regulations have been promulgated under 49 CFR Part 26 and
17 NYCRR Part 35.

DB 102-8.2 DBE Goal and Monitoring

This is a Federal-Aid contract with a single DBE goal and only DBE attainment will be counted
towards meeting that goal, however, the utilization of certified small businesses and M/WBE
firms is also encouraged, and the Design-Builder may be required to provide monthly reporting
regarding utilization of all such firms.

The Department has established a contract utilization goal for DBEs as specified in the
Agreement. The goal remains in effect throughout the life of the Contract. In executing the
Agreement, the Design-Builder declares that it subscribes to the utilization goal and shall meet
the goal or demonstrate that it could not meet them despite its good faith efforts. If the Contract
is awarded with commitments to DBE firms that are less than the Contract goal, the Design-
Builder shall continue good faith efforts to achieve the Contract goal throughout the life of the
Contract. The Department will continually monitor efforts by the Design-Builder to provide
opportunities for DBE participation, undertake solicitations for DBE participation, document
commitments for DBE utilization and verify attainments accomplished by DBE firms. The
Department will review the Design-Builder's documentation of good faith efforts to ensure that
maximum opportunities are acted upon towards meeting the DBE goal.

DB 102-8.3  Eligibility

Only those DBE firms that are certified by the New York State Unified Certification Program
(NYSUCP) are eligible to be used for goal attainment on this Contract.

DBE certification is not an endorsement of the quality or performance of the business, but
simply an acknowledgment of the firm's status as a DBE.

DB 102-8.4 Counting DBE Participation

The value of the Work performed by a DBE, including that of a DBE Design-Builder, with its own
equipment, with its own forces, and under its own supervision will be counted toward the goal,
provided the utilization is a commercially useful function. A DBE Design-Builder (or DBE joint
venture) shall still provide opportunities for participation by other DBEs. Work performed by
DBEs working for the Design-Builder will be counted as set forth below. If the Department
determines that some or all of the DBE's work does not constitute a commercially useful
function, only the portion of the work considered to be a commercially useful function will be
credited toward the goal.

A) Subcontractors. 100% of the value of the Work to be performed by a DBE
Subcontractor will be counted toward the DBE goal. The value of such Work includes
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the cost of materials and supplies purchased by the DBE, except the cost of supplies or
equipment leased from the Design-Builder or its affiliates will not be counted. Any tier
subcontracting will be permitted. In instances where a first tier contractor is not a DBE,
but any other tier subcontractor is a DBE, the amount of the other tier contract to the
DBE will be counted toward the DBE goal.

B) Manufacturers/Fabricators. 100% of the expenditure to a DBE manufacturer or
fabricator will be counted towards the DBE goal. Manufacturers or Fabricators may
provide materials to the Design-Builder, a Subcontractor, or other firm working on the
contract for installation.

C) Material Suppliers. 60% of the expenditure to a DBE material supplier will be counted
toward the DBE goal. Packagers, brokers, manufacturer's representatives, or other
persons who arrange or expedite transactions are not material suppliers. Material
Suppliers may provide materials to the Design-Builder, a Subcontractor, or other firm
working on the contract for installation.

D) Brokers/Manufacturer’s Representatives. 100% of fees or commissions charged for
assistance in the procurement of the materials and supplies, or fees for transportation
charges for the delivery of materials or supplies provided by a DBE
broker/manufacturer’s representative will be counted toward the DBE goal, provided they
are determined by the Department to be reasonable and not excessive as compared
with fees customarily allowed for similar services. The cost of the materials and supplies
themselves will not be counted. Brokers may supply materials to the Design-Builder,
Subcontractor, or other firm working on the contract.

E) Services. 100% of fees or commissions charged by a DBE for providing a bona fide
service, such as professional, technical, consultant, or managerial services, or for
providing bonds or insurance specifically required for the performance of the Contract
will be counted toward the DBE goal, provided the fee is reasonable and not excessive
as compared with fees customarily allowed for similar services.

F) Trucking Operations. The DBE trucking firm of record is the firm that is listed on the
DBE Utilization Worksheet. The DBE shall own and operate a least one registered,
insured, and fully operational truck used on the Contract and shall be responsible for the
management and supervision of the entire trucking operation for which it is responsible
on a particular contract, and there cannot be a contrived arrangement for the purpose of
meeting the DBE goal. The DBE trucking firm of record shall control the day-to-day DBE
trucking operations on the Contract, and shall be responsible for (1) negotiating and
executing rental/leasing agreements; (2) hiring and terminating the work force; (3)
coordinating the daily trucking needs with the Design-Builder; and (4) scheduling and
dispatching trucks.

1) DBE Owned/Leased Trucks. 100% of the value of the trucking operations the
DBE provides on the contract using trucks it owns or leases on a long-term basis
that are registered, insured, and operated by the DBE using drivers it employs,
will be counted toward the DBE goal(s). A lease shall indicate that the DBE has
exclusive use of and control over the truck. This does not preclude the leased
truck from working for others during the term of the lease with the consent of the
DBE, so long as the lease gives the DBE absolute priority for use of the leased
truck. Leased trucks shall display the name and identification number of the DBE.
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2) Other DBE Trucks. The DBE may obtain trucks from another DBE including a
DBE owner/operator. 100% of the value of the trucking operations that the other
DBE provides will also be counted toward the DBE goal.

3) Non-DBE Trucks. The DBE may obtain trucks from a non-DBE including an
owner-operator. Only the value of the fee or commission that the DBE receives
as a result of the arrangement with the non-DBE will be counted toward the DBE
goal.

G) Joint Venture. Joint ventures between DBEs and non-DBEs as subcontractors will be

H)

counted toward the Contract DBE goal in proportion to the total dollar value of the
contract equal to the distinct, clearly defined portion of the work of the contract that the
DBE performs with its own forces. The joint venture agreement is subject to approval by
the Department and a copy of which is to be furnished by the Design-Builder before
execution of the contract.

Equipment Rental. 100% of the expenditure to a DBE for equipment rental will be
counted toward the DBE goal. The Design-Builder shall have a written rental agreement
with the firm that rents the equipment.

DB 102-8.5 Conditions of Participation

DBE patrticipation will be counted toward meeting the DBE Contract goal, subject to all of the
following conditions:

A)

B)

Commercially Useful Function. A DBE is considered to perform a commercially useful
function when it is responsible for the execution of a distinct element of work on a
contract and carries out its responsibilities by actually performing, managing, and
supervising the work involved in accordance with normal industry practice. Regardless
of whether an arrangement between the Design-Builder and the DBE represent standard
industry practice, if the arrangement erodes the ownership, control or independence of
the DBE or in any other way does not meet the commercially useful function
requirement, that firm shall not be included in determining whether the DBE goal is met
and shall not be included in DBE reports. If this occurs with respect to a firm identified
as a DBE, the Design-Builder shall receive no credit toward the DBE goal and may be
required to backfill the participation. A DBE does not perform a commercially useful
function if its role is limited to that of an extra participant in a transaction or contract
through which funds are passed in order to obtain the appearance of DBE participation.

A DBE may present evidence to rebut a determination by the Department that the DBE
is not performing a commercially useful function. Commercially useful function
determinations by the Department are subject to review by the Federal Highway
Administration (FHWA) but the determination may not be administratively appealed to
USDOT.

Work Force. The DBE must employ a work force (including administrative and clerical
staff) separate and apart from that employed by the Design-Builder, other
Subcontractors on the Contract, or their Affiliates. This does not preclude the
employment by the DBE of an individual that has been previously employed by another
firm involved in the Contract, provided that the individual was independently recruited by
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the DBE in accordance with customary industry practice. The routine transfer of work
crews from another employer to the DBE shall not be allowed.

C) Supervision. All Work performed by the DBE must be controlled and supervised by the
DBE without duplication of supervisory personnel from the Design-Builder, other
Subcontractors on the contract, or their Affiliates. This does not preclude routine
communication between the supervisory personnel of the DBE and other supervisors
necessary to coordinate the Contract Work.

D) Equipment. DBE Subcontractors may supplement their equipment by renting or leasing
additional equipment in accordance with customary industry practice. The DBE shall
obtain approval of the Department prior to renting equipment from the Design-Builder or
its affiliates, and shall provide documentation to the Department demonstrating that
similar equipment and terms could not be obtained at a lower cost from other customary
sources of equipment. The required documentation shall include, but not be limited to,
copies of the rental or leasing agreements, and the names, addresses, and terms
quoted by other sources of equipment.

DB 102-8.6 Good Faith Efforts

To determine whether a Design-Builder who has not met the DBE goal has complied with good
faith obligations under this Section, the Department will determine whether the efforts the
Design-Builder made to obtain DBE participation were "good faith efforts" in accordance with
CFR 26.53. Efforts to obtain DBE participation that are merely pro forma are not good faith
efforts, nor are efforts that, even if they are sincerely motivated, given all relevant
circumstances, they could not reasonably be expected to produce a level of DBE patrticipation
sufficient to meet the goal.

When a contract is awarded with commitments to DBE firms that is less than the Contract goal,
the Design-Builder shall continue good faith efforts. The Design-Builder shall periodically review
items that are available for DBE participation, typically before the beginning of a new
construction season and when significant new items of work are added to the contract, and
conduct additional DBE solicitations and outreach.

In order to evaluate the Design-Builder's good faith efforts, the Department will consider the
guality, quantity, and intensity of the different kinds of efforts that the Design-Builder has made.
Below is a list of the types of actions which the Department will consider as part of the
Proposer’s good faith efforts to obtain DBE patrticipation. It is not a mandatory checklist, nor is it
intended to be exhaustive or exclusive.

1) Soliciting through reasonable and available means the interest of certified DBEs who
have the capability to perform the work of the contract. The Design-Builder shall solicit
this interest within sufficient time to allow the DBEs to respond to the solicitation. The
Bidder shall verify that DBEs received the solicitation by following up the initial
solicitation with at least one additional solicitation via a different media. The Bidder shall
keep records of efforts to solicit and negotiate with DBEs as evidence of good-faith
efforts, using the Solicitation Log as a continuing record.

2) Soliciting, at a minimum, certified DBEs within the appropriate geographic area:

a. For all work, soliciting certified DBEs within 75 miles of the contract location.
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b. For trucking operations and equipment rental, soliciting certified DBEs within 75
miles of the contract location.

c. For work such as guide rail, fencing, landscaping, work zone traffic control,
survey, signs, permanent highway lighting, traffic signals, and intelligent
transportation systems (ITS); soliciting certified DBEs within 150 miles of the
contract location.

d. For work such as pavement markings, manufacturers, fabricators, material
suppliers, brokers, and services; soliciting certified DBEs within 300 miles of the
contract location, or on an upstate or downstate basis.

3) Selecting portions of the work to be performed by DBEs in order to increase the
likelihood that the DBE goal(s) will be achieved. This includes, where appropriate, either
breaking down operations or combining like or related operations into logistically and
economically feasible units to facilitate DBE participation, even when the Design-Builder
might prefer to perform these work items with its own forces.

4) Providing interested DBEs with adequate information on where and how to obtain the
plans, specifications, and requirements of the contract in a timely manner to assist them
in responding to a solicitation.

5) It is the Design-Builder’s responsibility to make a portion of the work available to DBEs
and to select those portions of the work or material needs consistent with the available
DBEs and material suppliers, so as to facilitate DBE participation. Evidence of such
negotiation includes the names, addresses, and telephone numbers of DBEs that were
considered; a description of the information provided regarding the plans and
specifications for the work selected for subcontracting; and evidence as to why
additional agreements could not be reached for DBEs to perform the work.

6) The fact that there may be some additional costs involved in finding and using DBEs is
not in itself sufficient reason for a Design-Builder’s failure to meet the contract DBE
goal(s), as long as such costs are reasonable. The ability or desire of a Design-Builder
to perform the work of a contract with its own organization does not relieve the Design-
Builder of the responsibility to make good faith efforts. Design-Builders are not,
however, required to accept higher quotes from DBEs if the price difference is excessive
or unreasonable.

7) Not rejecting DBEs as unqualified without sound reasons based on a thorough
investigation of their capabilities.

8) Making efforts to assist interested DBES in obtaining bonding, lines of credit or insurance
as required by the Department.

9) Making efforts to assist interested DBEs in obtaining necessary equipment, supplies,
materials, or related assistance.

10) Where available, effectively using the services of available minority/women focused
media, trade associations, and contractors’ groups; local, state, and Federal
minority/women business assistance offices; and other organizations as allowed on a
case-by-case basis to provide assistance in the recruitment and placement of DBEs.
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If at any time the Department determines that the Design-Builder has failed to undertake good
faith efforts to meet the DBE goal, the Department will, before exercising any remedies available
for such failure, provide the Design-Builder an opportunity for administrative reconsideration, by
an official who did not take part in the original good faith efforts determination, that the Design-
Builder failed to undertake good faith efforts to meet the DBE goal. As part of this
reconsideration, the Design-Builder shall have the opportunity to provide written documentation
or argument and to meet in person with the Department’s reconsideration official concerning the
issue of whether it has made adequate good faith efforts to meet the goal. The Department will
send the Design-Builder a written decision on reconsideration, explaining the basis for finding
that the Design-Builder did or did not make adequate good faith efforts to meet the goal.

DB 102-8.7 Changes to DBE Utilization

The Design-Builder shall obtain Department approval for substantial revisions in DBE utilization
prior to implementing any proposed change through submission of a revised DBE Utilization
Worksheet using the Department approved civil rights reporting software.

If the reduction of the DBE's work or the removal of the DBE, including for reasons of
commercially useful function violations, causes the DBE utilization to fall below the goal, the
Design-Builder shall make good faith efforts to find another DBE to substitute for the original
DBE to perform at least the same amount of work as the DBE that was terminated, to the extent
needed to meet the contract goal(s).

A DBE may be substituted if the work committed to the DBE is deleted or reduced by the
Design-Builder and enough work remains to substitute an equal commitment amount to the
affected DBE.

The following modifications will be considered a substantial revision in D/M/WBE utilization:
1. Adding, removing or substituting a DBE.

2. Adding new item(s) of work to a DBE within the same (3 digit) NYSDOT DBE work code
(i.e. 606 - Guide Railing) not currently approved.

3. Significantly reducing the dollar value of or eliminating the DBEs work. Significant
reduction will be determined by comparison to the total DBE contract goal.

The following modifications will not be considered a substantial revision in DBE utilization:

1. Increasing the dollar value of work or adding new types(s) of work within the same core
(3 digit) NYSDOT DBE work code (i.e. 606 - Guide Railing) to a DBE.

2. Substituting similar dollar values of work within a currently approved core (3 digit)
NYSDOT DBE work code (i.e. 606 — Guide Railing).

3. Changes in utilization due to differences between estimated quantities and actual work
performed.

In accordance with 49 CFR 26.53(f)(1), the Design-Builder shall not terminate a DBE listed on
the approved DBE Utilization plan without the prior written consent of the Department. This
includes, but is not limited to, instances in which the Design-Builder seeks to perform work
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originally designated for a DBE subcontractor with its own forces or those of an affiliate, a non-
DBE firm, or with another DBE firm. The Department will consent only if the Design-Builder has
good cause to terminate the DBE firm. Good cause includes, at a minimum, one the following
circumstances:

e The listed DBE fails or refuses to execute a written contract;

e The listed DBE fails or refuses to perform the work of its subcontract in a way
consistent with normal industry standards. Provided, however, that good cause
does not exist if the failure or refusal of the DBE subcontractor to perform its
work on the subcontract results from the bad faith or discriminatory action of the
Design-Builder;

e The listed DBE fails or refuses to meet the Design-Builder's reasonable,
nondiscriminatory bond requirements.

e The listed DBE becomes bankrupt, insolvent, or exhibits credit unworthiness;

e The listed DBE is ineligible to work on public works projects because of
suspension and debarment proceedings pursuant 2 CFR Parts 180, 215 and
1,200 or applicable state law;

e The Department has determined that the listed DBE is not a responsible firm;

e The listed DBE voluntarily withdraws from the project and provides to the
Department written notice of its withdrawal;

e The listed DBE is ineligible to receive DBE credit for the type of work required;

e A DBE owner dies or becomes disabled with the result that the listed DBE is
unable to complete its work on the contract;

e Other documented good cause that the Design-Builder determines compels the
termination of the DBE. Provided, that good cause does not exist if the Design-
Builder seeks to terminate a DBE it relied upon to obtain the contract so that the
Design-Builder can self-perform the work for which the DBE was engaged or so
that the Design-Builder can substitute another DBE or non-DBE contractor after
contract award.

Before submitting its request to terminate and/or substitute a DBE to the Department, the
Design-Builder shall give notice in writing to the DBE subcontractor, with a copy to the
Department, of its intent to request to terminate and/or substitute, and the reason for the
request.

The Design-Builder shall give the DBE five days to respond to the notice and advise the
Department and the Design-Builder of the reasons, if any, why the DBE objects to the proposed
termination of its subcontract and why the Department should not approve the Design-Builder's
action. If required in a particular case as a matter of public necessity (e.g., safety), the
Department may approve a response period shorter than five days.
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DB 102-8.8 DBE Utilization Reporting

As stated, this Contract has a single DBE goal, and only DBE attainment will be counted
towards meeting that goal, however, the utilization of certified small businesses and M/WBE
firms is also encouraged.

As soon as practicable, but not later than prior to the first contract payment, the Design-Builder
shall enter all current utilization data into the Department approved civil rights reporting software
from the Form LDB, Table 1 as submittal as part of the Proposal. Thereafter, data shall be
entered each month, not later than the 15th of the following month. Data shall be current
through the end of the last full payroll week for that month, or as otherwise approved by the
Construction Quality Assurance Engineer to coordinate with payment submittals.

The Design-Builder shall submit updates of their commitments to DBE firms, and obtain
acknowledgement from all DBEs in EBO within 120 days of the Notice to Proceed. At this point
in the contract, dollar value commitments to all DBE firms (as previously committed to on Form
LDB Tables 1 & 2) shall be entered electronically into EBO, and DBE firms shall acknowledge
those commitments in EBO.

The Department approved civil rights reporting software is Equitable Business Opportunity
Solution (EBO). The EBO software is a web-based system owned and maintained by the
Department, and provided to the Design-Builder at no cost. The Design-Builder shall use the
Department approved civil rights reporting software on this contract. The Design-Builder shall
submit complete, accurate, electronic data to the Department for each month, not later than the
15th of the following month.

The Design-Builder shall report payments made to all firms working under this contract for the
Design-Builder, including all DBEs, in order to measure goal attainment and to gauge the effect
of DBE goal(s) on the industry. The Design-Builder shall submit payment data for all firms and
for all certified DBESs that are due a payment or have received a payment within the last month.
All firms and DBEs shall acknowledge payment not later than 7 calendar days after receipt.
Attainments will be measured based on payments made to DBEs. Attainments based on work
completed by DBEs that are no longer certified will not be counted after the DBE is no longer
certified.

For each DBE, the Design-Builder shall explain, in writing, the scope of Work to be performed
by the DBE and expressly indicate any item or component of the scope which is not completely
performed by the DBE. The value of each work assignment to a DBE shall have a
corresponding NYSDOT - DBE work code for Departmental verification of certification and
payment. Each DBE shall be identified for its type of service/material provided, (examples:
design, inspection, materials, trucking and construction).

For each DBE trucking operation, the Design-Builder shall also indicate the type of trucking
operation to be performed, the number of trucks owned/leased, the number of trucks working
on-site or off-site, rate per hour/ton/load/etc., duration or amount, and total dollar value of the
proposed DBE commitment. The Design-Builder shall provide copies of all lease agreements
utilized by the DBE.

If at the time of proposal the Design-Builder has committed towards the DBE goal through the
combined use of commitments to DBE firms (Form LDB Table 1) and commitments to work
items to be performed by DBE during the time of the contract (Form LDB Table 2), it shall
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submit the Solicitation Log, together with other documentation that provides evidence of good
faith efforts. If at the time of proposal the Design-Builder has met the DBE goal solely by
commitments to DBE firms (Form LDB Table 1 only), then submission of evidence of good faith
efforts is not required.

DB 102-8.9 Required Records

The Design-Builder shall keep records and documents for six years following performance of
this Contract to indicate compliance with this Section. These records and documents, or copies
thereof, will be made available at reasonable times and places for inspection by any authorized
representatives of the Department and will be submitted to the Department upon request,
together with other compliance information which may be required.

DB 102-8.10 Reporting Violations of Program Rules

The Design-Builder is responsible for ensuring that the DBE performs a commercially useful
function on the Contract as defined in DB Section 102-6.5(A). If the Design-Builder becomes
aware of any violations of this Section, the Design-Builder is required to promptly report the
violations to the Department’s Project Manager.

DB 102-8.11 Design-Builder Failure to Comply

The Department's acceptance of the Design-Builder's proposal is conditioned upon the Design-
Builder's acceptance of the DBE program requirements.

If the Design-Builder within 120 days of the Notice to Proceed:

1. fails to obtain acknowledgements of DBE commitments from all proposed DBE firms,
or

2. fails to attain the DBE utilization goal and to satisfactorily provide evidence of its good
faith efforts,

the Department may not proceed with further design acceptances. The Design-Builder, upon
receipt of written notification of its failure to comply with the DBE utilization requirements shall
have 5 work days to carry out the corrective action(s) described in the notification.

If the Department determines that the Design-Builder has failed to meet the good faith effort
requirements, the Department will, before proceeding with further design acceptances, provide
the Design-Builder an opportunity for administrative reconsideration by an official who did not
take part in the original determination that the Design-Builder failed to meet the goal or make
adequate good faith efforts to do so. As part of this reconsideration, the Design-Builder shall
have the opportunity to provide written documentation or argument and to meet in person with
the Department’'s reconsideration official concerning the issue of whether it met the goal or
made adequate good faith efforts to do so. The Department will send the Design-Builder a
written decision on reconsideration, explaining the basis for finding that the Design-Builder did
or did not meet the goal or make adequate good faith efforts to do so.

The Department may suspend Contract payments in accordance with ARTICLE 10, No Periodic
Payment on Design-Builder's Non-Compliance, of the Contract Agreement, the Design-Builder
may be directed to attend a hearing before the Contract Review Unit, or the Department may
follow any other lawful procedure upon due notice in writing to the Design-Builder, including
cancellation, termination, or suspension in whole or in part in accordance with ARTICLE 12,
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Right to Suspend Work and Cancel Contract. The Design-Builder may also be referred to the
USDOT for possible suspension or debarment as provided in 49 CFR 29 and such other
sanctions as may be imposed and remedies invoked as provided under the authority of 49 CFR
26, or by rule, regulation, or order of the Commissioner or as otherwise provided by law.

DB 102-9 EQUAL EMPLOYMENT OPPORTUNITY REQUIREMENTS

The Department seeks to ensure nondiscrimination in employment under all the Department’s
contracts. The Design-Builder shall comply with the following Equal Employment Opportunity
(EEO) requirements. The Contract goals for a specific contract are contained in Appendix B to
the Agreement. The covered area is the county or counties in which the work is located.

Equal Employment Opportunity provisions are also found on Form FHWA 1273 Required
Contract Provisions Federal-Aid Construction Contracts, a copy of which is included in Appendix
B to the Agreement.

Nothing herein provided shall be construed as a limitation upon the application of other laws
which establish different standards of compliance or upon the application of requirements for the
hiring of local or other area residents (e.g., those under the Public Works Employment Act of
1977 and the Community Development Block Grant Program).

DB 102-9.1 Statutory/Regulatory Authority

The Federal authority for Equal Employment Opportunity provisions is contained in 23 USC
Section 140(a), 23 CFR Section 230, 41 CFR Parts 60-1 and 60-4, and Executive Order 11246.
State authority is contained in Section 428 of the New York State Transportation Law, Article
15-A of the New York State Executive Law, and Section 2879 of the New York Public
Authorities Law and the rules promulgated there under, including 5 NYCRR Part 140 et seq.

DB 102-9.2 Definitions

A minority group member is defined under this subsection as someone who is, and can
demonstrate membership in, one of the following groups:

A) Black (all persons having origins in any of the Black African racial groups not of Hispanic
origin);

B) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South American or
other Spanish Culture or origin, regardless of race);

C) Asian and Pacific Islander (all persons having origins in any of the original peoples of the
Far East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands); and

D) American Indian or Alaskan Native (all persons having origins in any of the original
peoples of North America and maintaining identifiable tribal affiliations through
membership and participation or community identifications).

DB 102-9.3 Employment Goals

The Design-Builder shall provide equal employment opportunity and shall take affirmative action
for all minority groups, both male and female; and women, both minority and non-minority. If the
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Design-Builder performs work outside of the covered area, it shall apply the goals established
for the county where the work is actually performed. The Department will monitor the Design-
Builder's attainments towards EEO goals in accordance with DB §102-9.4 Civil Rights
Monitoring and Reporting.

The goal set for the Contract are expressed as percentages of the total hours of employment
and training of minority and female utilization the Design-Builder should reasonably be able to
achieve in each construction trade in which it has employees in the covered area. The Design-
Builder is expected to make substantially uniform progress in meeting its goals in each trade.
The hours of minority and female employment and training shall be substantially uniform
throughout the length of the Contract, and in each trade, and the Design-Builder shall make a
good faith effort to employ minorities and women evenly on each of its contracts. The transfer
of minority or female employees, apprentices, or trainees from contractor to contractor or from
contract to contract for the sole purpose of meeting the Design-Builder’'s goals is a violation of
the Contract.

DB 102-9.4  Civil Rights Monitoring and Reporting

A) Civil Rights Officers: The Design-Builder and each firm doing business as an affiliate
shall designate a Corporate Civil Rights Officer, a Corporate DBE Representative, and a
contract site Equal Employment Opportunity (EEO) Representative in the Department
approved civil rights reporting software. The designated individuals shall have the
responsibility to and shall be capable of effectively administering and promoting an
active program of equal employment opportunity and who shall be assigned adequate
authority and responsibility to do so. A single individual may fulfill multiple roles. The
Design-Builder shall update the Department approved civil rights reporting software
within 10 calendar days of any changes in these roles.

B) Workforce Participation Plan: The Design-Builder shall submit a Workforce Participation
Plan, in accordance with the requirements of Part 3 - Project Requirements, covering the
Design-Builder's workforce and the workforce of all its Subcontractors, together and
coordinated with the Baseline Progress Schedule that addresses the Equal Employment
Opportunity goals. The Design-Builder shall not start work until the Department and the
Design-Builder have agreed upon and accepted the Workforce Participation Plan. The
Design-Builder shall submit a revised plan when a significant work force build-up or
reduction will substantially affect goal attainment, or when a revised schedule is
requested by the Department. Such revised Workforce Participation Plan must be
agreed upon by the Department or the original will remain in effect.

C) Equal Employment Opportunity (EEO) Monitoring and Reporting: The Design-Builder’s
compliance with the EEO Requirements will be based on its Employment Utilization,
affirmative action steps and its good faith efforts to meet the goals. The Design-Builder
shall enter all current employee utilization data into the Department approved civil rights
reporting software on a monthly basis. The Department, in evaluating the Design-
Builder's good faith efforts to meet the EEO goal, will first analyze the Design-Builder’s
goal attainment on an individual contract. If the Design-Builder is not meeting the goal
for a single trade or contract, the Department will analyze, progressively, the Design-
Builder's goal attainment on all contracts held by the Design-Builder within the county
and/or the State. This method of analysis shall be applied primarily but not solely to
contracts with small population numbers. Other factors to be considered include the
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location of the contracts, the relative proximity of the contracts to each other, and the
nature of the work.

D) Employee Utilization Data: The Design-Builder shall submit employee utilization data for
its workforce and for each Subcontractor with a Subcontract exceeding $10,000 to the
Department on a monthly basis showing hours worked for each payroll week, for each
trade and classification, by gender and ethnicity. Employee utilization data shall include
data from the start of the contract up to and including the month being reported. For the
purpose of determining utilization percentages, the hours of female and minority
employment shall be tabulated separately and attainment percentages calculated
separately.

E) Design-Builder Compliance: If the Design-Builder fails to meet the EEO goal for
minorities or women, the Department may require training of minorities and women to
satisfy the employment goals. If the Design-Builder fails to meet the EEO goal or is in
noncompliance with the nondiscrimination clauses, the Department may suspend
additional contract payments in accordance with DB §109-5.4, No Periodic Payment on
Design-Builder's Non-Compliance. Due to failure to comply with Department direction,
the Design-Builder may be directed to attend a hearing before the Department’'s
Contract Review Unit, or the Department may follow any other lawful procedure upon
due notice in writing to the Design-Builder, including cancellation, termination, or
suspension in whole or in part in accordance with the Agreement, Article 12 — Right to
Suspend Work and Cancel Contract. The Design-Builder may also be referred to the
U.S. Department of Labor, Office of Federal Contract Compliance Programs (OFCCP),
which has the sole authority to determine compliance with Executive Order 11246 and
its implementing regulations. OFCCP may declare the Design-Builder ineligible for
further Federal-Aid contracts in accordance with procedures authorized in Executive
Order 11246, and such other sanctions may be imposed and remedies invoked as
provided in Executive Order 11246, or by rule, regulation, or order of the U.S. Secretary
of Labor, or as otherwise provided by law.

F) Federal-Aid Highway Construction Contractors Annual EEO Report: The Design-Builder
shall submit all required data to produce an annual Form FHWA 1391 Federal-Aid
Highway Construction Contractors Annual EEO Report to the Department not later than
the second Friday in August covering the last payroll period worked in July, for all
ongoing Federal-Aid contracts. The data shall indicate the number of minority men,
minority women, nonminority men, and non-minority women employees currently
engaged in each trade

DB 102-9.5 Design-Builder Obligations

The Design-Builder shall comply with all provisions of Federal Executive Order 11246 and the
provisions of State and Federal laws and regulations. The Design-Builder shall furnish all
information and reports required by Executive Order 11246 and by rules, regulations, and
orders of the Secretary of Labor or pursuant thereto, and will permit access to its books,
records, and accounts by the Department and the U.S. Secretary of Labor for purposes of
investigation to ascertain compliance with such rules, regulations, and orders. The Design-
Builder shall develop and implement an EEO policy in accordance with Form FHWA 1273
Required Contract Provisions Federal-Aid Construction Contracts.
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A) Non-Discrimination: The Design-Builder shall not discriminate against any employee or
applicant for employment because of race, color, religion, sex, national origin, age,
disability or marital status. The Design-Builder shall take affirmative action to ensure
that applicants are employed, and that employees are treated during employment,
without regard to their race, color, religion, sex, national origin, age, disability or marital
status. Such actions shall include the following: employment, upgrading, demotion, or
transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or
other forms of compensation; and selection for training, including apprenticeship. The
Design-Builder shall post in conspicuous places, available to employees and applicants
for employment, notices to be provided by the Department setting forth the provisions of
this non-discrimination clause. The Design-Builder shall not use the goals or affirmative
action requirements to discriminate against any person because of race, color, religion,
sex, national origin, disability or marital status.

B) Solicitations: The Design-Builder shall state in all solicitations or advertisements for
employees placed by or on behalf of the Design-Builder, that all qualified applicants will
receive consideration for employment without regard to race, color, religion, sex, national
origin, age, disability or marital status.

C) Collective Bargaining Agreements: The Design-Builder shall send to each labor union or
representative of workers with which it has a collective bargaining agreement or other
contract or understanding, a notice to be provided advising the said labor union or
workers' representatives of the Design-Builder's commitments to equal employment
opportunities, and shall post copies of the notice in conspicuous places available to
employees and applicants for employment. Neither the provisions of any collective
bargaining agreement, nor the failure by a union with whom the Design-Builder has a
collective bargaining agreement, to refer either minorities or women shall excuse the
Design-Builder’s obligations.

D) Complaints of Alleged Discrimination: The Design-Builder shall promptly investigate all
complaints of alleged discrimination made to the Design-Builder in connection with its
obligations under this Contract, shall attempt to resolve such complaints, and shall take
appropriate corrective action within a reasonable time. If the investigation indicates that
the discrimination may affect persons other than the complainant, corrective action shall
include such other persons. Upon completion of each investigation, the Design-Builder
shall inform every complainant of all available avenues of appeal. The Design-Builder
shall not retaliate or discriminate against any person because he or she has opposed
unlawful discrimination or because he or she has filed a complaint, testified or assisted
in any proceeding relating to unlawful discrimination.

E) Non-Compliance: In the event of the Design-Builder's non-compliance with the
nondiscrimination clauses of this Contract or with any of such rules, regulations, or
orders, this Contract may be canceled, terminated or suspended in whole or in part and
the Design-Builder may be declared ineligible for further contracts in accordance with
procedures authorized in Executive Order 11246, and such other sanctions may be
imposed and remedies invoked as provided in Executive Order 11246, or by rule,
regulation, or order of the U.S. Secretary of Labor, or as otherwise provided by law.

F) Subcontracts/Purchase Orders: The Design-Builder shall include the provisions of DB
8102-9.5 Design-Builder Obligations in every Subcontract or purchase order, so that
such provisions will be binding upon each Subcontractor or vendor. In the event the
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Design-Builder becomes involved in, or is threatened with, litigation with a Subcontractor
or vendor as a result of such direction by the Department, the Design-Builder may
request the United States to enter into such litigation to protect the interests of the
United States.

DB 102-9.6  Affirmative Action Steps

The Design-Builder shall take specific affirmative actions to promote equal employment
opportunity. The evaluation of the Design-Builder's compliance with these specifications shall
be based upon its effort to achieve maximum results from its actions. The Design-Builder shall
document these efforts fully, and shall implement affirmative action steps at least as extensive
as the following:

A)

B)

C)

D)

E)

F)

Ensure and maintain a working environment free of harassment, intimidation, and
coercion at all sites, and in all facilities at which Design-Builder's employees are
assigned to work. The Design-Builder, where possible, shall assign two or more women
to each construction contract. The Design-Builder shall specifically ensure that all
forepersons, superintendents, and other onsite supervisory personnel are aware of and
carry out the Design-Builder's obligation to maintain such a working environment, with
specific attention to minority or female individuals working at such sites or in such
facilities.

Establish and maintain a current list of minority and female recruitment sources, provide
written notification to minority and female recruitment sources and to community
organizations when the Design-Builder or its unions have employment opportunities
available, and maintain a record of the organizations’ responses.

Maintain a current file of the names, addresses and telephone numbers of each minority
and female off-the-street applicant and minority or female referral from a union, a
recruitment source or community organization and of what action was taken with respect
to each such individual. If such individual was sent to the union hiring hall for referral
and was not referred back to the Design-Builder by the union or, if referred, not
employed by the Design-Builder, this shall be documented in the file with the reason
therefore, along with whatever additional actions the Design-Builder may have taken.

Provide immediate written notification to the Department when the union or unions with
which the Design-Builder has a collective bargaining agreement has not referred to the
Design-Builder a minority person or woman sent by the Design-Builder, or when the
Design-Builder has other information that the union referral process has impeded the
Design-Builder’s efforts to meet its obligations.

Develop on-the-job training opportunities and/or participate in training programs for the
area which expressly include minorities and women, including upgrading programs and
apprenticeship and trainee programs relevant to the Design-Builder's employment
needs, especially those programs funded or approved by either the NYS Department of
Labor or the US Department of Labor. The Design-Builder shall provide notice of these
programs to the sources compiled under DB §102-9.6(B) above.

Disseminate the Design-Builder's EEO policy by providing notice of the policy to unions
and training programs and requesting their cooperation in assisting the Design-Builder in
meeting its EEO obligations; by including it in any policy manual and collective
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bargaining agreement; by publicizing it in the company newspaper, annual report, etc.;
by specific review of the policy with all management personnel and with all employees at
least once a year; and by posting the company EEO policy on bulletin boards accessible
to all employees at each location where construction work is performed.

G) Review, at least annually, the company’s EEO policy and affirmative action obligations
under these specifications with all employees having any responsibility for hiring,
assignment, layoff, termination or other employment decisions including specific review
of these items with onsite supervisory personnel such as superintendents, forepersons,
etc., prior to the initiation of construction work at any site. A written record shall be made
and maintained identifying the time and place of these meetings, persons attending,
subject matter discussed, and disposition of the subject matter.

H) Disseminate the Design-Builder's EEO policy externally by including it in any advertising
in the news media, specifically including minority and female news media, and providing
written notification to and discussing the Design-Builder's EEO policy with other
contractors and Subcontractors with whom the Design-Builder does or anticipates doing
business.

I) Direct its recruitment efforts, both oral and written, to minority, female and community
organizations, to schools with minority and female students and to minority and female
recruitment and training organizations serving the Design-Builder’s recruitment area and
employment needs. Not later than one month prior to the date for the acceptance of
applications for apprenticeship or other training by any recruitment source, the Design-
Builder shall send written notification to organizations such as the above, describing the
openings, screening procedures, and tests to be used in the selection process.

J) Encourage present minority and female employees to recruit other minority persons and
women and, where reasonable, provide after school, summer and vacation employment
to minority and female youth both on the Site and in other areas of the Design-Builder's
work force.

K) Validate all tests and other selection requirements in accordance with State and Federal
laws, rules and regulations.

L) Conduct, at least annually, an inventory and evaluation of all minority and female
personnel for promotional opportunities. Encourage these employees to seek or to
prepare for promotional opportunities through appropriate training, etc.

M) Ensure that seniority practices, labor classifications, work assignments and other
personnel practices, do not have a discriminatory effect by continually monitoring all
personnel and employment related activities to ensure that the EEO policy and the
Design-Builder’s obligations under these specifications are being carried out.

N) Ensure that all facilities and company activities are non-segregated except that separate
or single-user toilet and necessary changing facilities shall be provided to assure privacy
between the sexes.

O) Document and maintain a record of solicitations of offers for Subcontracts from minority
and female construction contractors and suppliers, including circulation of solicitations to
minority and female contractor associations and other business associations.
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P) Conduct a review, at least annually, of all supervisors’ adherence to and performance
under the Design-Builder's EEO policies and affirmative action obligations.

DB 102-9.7 Associations

Design-Builders are encouraged to participate in voluntary associations which assist in fulfilling
one or more of their affirmative action obligations. The efforts of a contractor association, joint
contractor-union, contractor-community, or other similar group of which the Design-Builder is a
member and participant, may be asserted as fulfilling one or more of its obligations, provided
that the Design-Builder actively participates in the group, makes every effort to ensure that the
group has a positive impact on the employment of minorities and women in the industry,
ensures that the benefits of the program are reflected in the Design-Builder's minority and
female workforce participation, makes a good faith effort to meet its individual goals and
timetables, and can provide access to documentation which demonstrates the effectiveness of
actions taken on behalf of the Design-Builder. The obligation to comply, however, is the
Design-Builder’s and failure of such a group to fulfill an obligation shall not be a defense for the
Design-Builder's noncompliance.

DB 102-9.8 Hometown Plans (Federal-Aid Contracts Only)

If Design-Builder is participating (pursuant to 41 CFR Section 60-4.5) in a Hometown Plan
approved by the USDOL in the covered area either individually or through an association, its
affirmative action obligations on all work in the Plan area (including goals and timetables) shall
be in accordance with that Plan for those trades which have unions participating in the Plan.
Design-Builders participating in Hometown Plans shall be able to demonstrate their participation
and document their compliance with the provision of the Hometown Plan. Each company
participating in an approved plan is individually required to comply with its obligation under the
EEO clause and to make a good faith effort to achieve each goal under the plan in each trade in
which it has employees. The overall good faith performance by other contractors toward a goal
in an approved plan does not excuse any covered contractor’s failure to take good faith efforts
to achieve the Plan goals and timetables.

DB 102-10 STATE AND LOCAL SALES TAX EXEMPTION

In connection with capital improvement contracts, under the New York State Tax Law, all
tangible personal property which will become an integral component of a structure, building, or
real property of the Department, or any of its political subdivisions, is exempt from State and
local retail sales tax and compensating use tax.

DB 102-11 WORK AFFECTING SHIPPING

Design-Builder's Work activities in, over, or adjacent to navigable waters shall be performed in
accordance with all obligations and requirements set forth in Part 3, Project Requirements.

DB 102-12 IRAN DIVESTMENT ACT OF 2012

This project is subject to the Iran Divestment Act of 2012 (Act). As a result of the Act, Chapter 1
of the 2012 Laws of New York, a new provision has been added to the State Finance Law
(SFL), 8§ 165-a. The requirements of the Act and information regarding the Act can be accessed
at: http://www.ogs.ny.gov/about/regs/docs/ida2012.pdf
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Pursuant to State Finance Law (SFL) § 165-a(3)(b), the Commissioner of the Office of General
Services (OGS) has developed and maintains a list (prohibited entities list) of “persons” who are
engaged in “investment activities in Iran” (both are defined terms in the law). The list may be
found on the OGS website at: http://www.0gs.ny.gov/about/regs/docs/ListofEntities.pdf

DB 102-13  UNITED STATES DEPARTMENT OF TRANSPORTATION HOTLINE

Persons with knowledge of bid collusion (i.e., contractors, suppliers, work persons, etc.), or
other questionable contract related practices (inadequate materials, poor workmanship, theft of
materials, etc.), are encouraged to report such activities by calling the U.S. DOT HOTLINE. The
HOTLINE number is 1-800-424-9071 and calls will be answered from 8:00 A.M. to 5:00 P.M.
EST, Monday through Friday.

This HOTLINE is under the direction of the U.S. DOT's Inspector General. All information will
be treated confidentially and the caller's anonymity will be respected.

DB 102-14 NEW YORK STATE INSPECTOR GENERAL HOTLINE

Reports of New York State Governmental Misconduct may be made in strict confidence to the
New York State Inspector General. You can file a complaint in any of the following ways: You
may call the Inspector General's 24-hour, toll-free Hot Line at 1-800-DO RIGHT (1-800-367-
4448). This will put you in contact with trained staff who can discuss with you the specifics of
your complaint. You can use the on-line complaint form on this site, http://ig.ny.gov/content/on-
ine-complaint-form. You also can file a complaint by mail at:

Office of the State Inspector General
Empire State Plaza, Agency Building 2, 16th Floor

Albany, New York 12223
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DB SECTION 103
PARTNERING; PERFORMANCE SECURITY

DB 103-1 [RESERVED]
DB 103-2 PARTNERING

It is the Department’s policy to use the principles of partnering to guide the management of
Design-Build (DB) contracts and the DB program within the parameters covered by the laws,
regulations, and other policies that govern work in the public sector.

These partnering principles are intended to promote quality through continuous improvement at
all stages of design and construction. The goal of the Department is to complete each project in
the most efficient, timely, safe, and cost effective manner to the mutual benefit of the Design-
Builder and the Department, meaning a quality Project delivered on time, within budget, and
without significant Disputes.

None of the actions identified as part of, or taken in the course of, partnering shall be construed
to alter, modify, delete, or waive any of the provisions or requirements of the Contract
Documents or any applicable Governmental Rules.

The Department, with the Design-Builder, will manage the Contract in a cooperative manner
utilizing the following principles of partnering:

A) Establish communications with all involved parties early in the partnering process;

B) Establish a relationship of shared trust, equity, and commitment;

C) Develop strategies for identifying mutual goals;

D) Develop strategies for timely communications and decision making;

E) Establish a process for timely response to changes or variations in field conditions;

F) Solve potential problems at the lowest level, before they negatively impact the Project;

G) Encourage the use of products, technology, and processes that provide a demonstrated
level of improved quality; and

H) Develop a plan for periodic joint evaluation based on mutually agreed goals.

These principles are to be implemented in an equitable fashion that recognizes the problems
that are inherent in design and construction, addresses the different-than-expected field
conditions, resolves Disputes in an open communications manner, and makes Contract
adjustments in a timely and fair manner consistent with the terms of the Contract. The Contract
Documents are intended to fairly allocate risk, resulting in a balanced contractual approach to
risk-sharing.

The Department will consider additional suggestions from the Design-Builder regarding the
incorporation of partnering into the coordination and cooperation required with third parties such
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as Subcontractors, Suppliers, utility owners, and railroads, or as otherwise desired by the
Design-Builder.

Any cost associated with effectuating partnering will be agreed to by both the Design-Builder
and the Department and will be shared equally with no change in the Contract Price. The
Design-Builder shall pay all costs and submit paid invoices to the Department for 50%
reimbursement.

DB 103-3 PAYMENT AND PERFORMANCE BONDS
At the time the Design-Builder returns the executed Contract to the Department, the Design-

Builder shall furnish the Payment Bond and Performance Bond as specified in the RFP
Instructions to Proposers.
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DB SECTION 104
SCOPE OF WORK

DB 104-1 WORK REQUIRED

Refer to the Agreement and Part 3, Project Requirements, for a general description of the Work
required for the Project.

The Design-Builder shall be responsible for the coordination and performance of the Work of its
Subcontractors and Suppliers. Operations shall be arranged and conducted so that delays will
be avoided. Where the Work of the Design-Builder or Subcontractors overlaps or dovetails with
that of other contractors, materials shall be delivered and operations conducted so as to carry
on the Work continuously in an efficient and workmanlike manner.

Delays or oversights on the part of the Design-Builder or Subcontractor(s) in getting any or all of
the Work completed in accordance with the Contract Requirements, thereby requiring the
removal and replacement of Work already in place, or in any other way delaying the Work, shall
not be the basis for a claim of extra compensation. Any removal and/or replacement of Work
already in place, which is required as a result of delays or oversights on the part of the Design-
Builder or Subcontractor(s), shall be performed at the cost and expense of the Design-Builder.

Subject to the exceptions specified in DB 8105-12 with respect to the maintenance
responsibilities described therein, DB §108-9 with respect to official shutdown periods and DB
8109-11.1 with respect to partial acceptance of units or portions of the Project prior to Project
Completion, the Design-Builder shall provide preventive and corrective maintenance for the
entire Site until Project Completion.

DB 104-2 INTENT OF CONTRACT

The parties intend for the Contract to be a lump-sum design-build contract obligating the
Design-Builder to perform all Work necessary to complete the Project within the Contract Time,
for the Contract Price, subject only to certain limited exceptions expressly set forth in the
Contract. The Design-Builder will be required to coordinate its Work with the Department’s
other contractors including contractors who are engaged in other Department contracts or other
Persons who are engaged in construction work in the overall vicinity of the Project.

DB 104-2.1 Description of Work

The intent of the Contract is to provide for the engineering, design, construction, and completion
in every detail of the Work described, including necessary preliminary and construction surveys.
The Design-Builder shall furnish all labor, material, equipment, tools, transportation, and
supplies required to complete the Work in accordance with the terms of the Contract, except
those materials to be furnished by the Department in accordance with the provisions of the
Contract.

The Design-Builder shall not only rely on the description contained in the Contract to identify all
of the Project components to be designed, constructed, and/or installed. The Design-Builder
shall determine the full Scope of the Project through thorough examination of the Request for
Proposals and the Project Site, and such other investigations as may be appropriate.
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The intent of the Contract Documents is to include all items/aspects of the Work that are
necessary for the proper initiation, execution, and completion of the Project. A requirement
occurring in any component of the Contract Documents is as binding as though occurring in all.

DB 104-2.2 Professional Licensing Laws

The Department does not intend to contract for, pay for, or receive any design services which
are in violation of any professional licensing laws, and by execution of the Contract, the Design-
Builder acknowledges that the Department has no such intent. It is the intent of the parties that
the Design-Builder is fully responsible for furnishing the design of the Project, although the fully
licensed design firm(s) or individuals designated herein will perform the design services required
by the Contract Documents. Any references in the Contract Documents to the Design-Builder’'s
responsibilities or obligations to “perform” the design portions of the Work shall be deemed to
mean that the Design-Builder shall “furnish” the design for the Project. The terms and
provisions of this DB §104-2.2 shall control and supersede every other provision of the Contract
Documents with respect to this issue.

DB 104-2.3 Ownership of Work Product and Intellectual Property Licenses

Provided the Department has made payment to the Design-Builder as required therefore by this
Contract, all Work Product furnished by the Design-Builder to the Department hereunder shall
be considered property of the Department, except that all pre-existing copyrights, design rights,
patents, trademarks, trade secrets and other intellectual property rights in the Work Product
(collectively, “Pre-existing IP Rights”) shall remain the property of the Design-Builder. The
Design-Builder hereby grants to the Department an irrevocable license, in perpetuity and at no
additional cost, to retain and use Pre-existing IP Rights for operations, maintenance and
improvements to the Project, and for other purposes relating to the Department’s facilities or
operations. Such license includes the right to grant sublicenses to the Department’s contractors
and subcontractors of any tier. Subject to the foregoing, Design Documents shall become the
Department’s property upon preparation; shop drawings, working drawings and samples shall
become the Department’'s property upon delivery to the Department; and other documents
prepared or obtained by Design-Builder in connection with the performance of its obligations
under the Contract, including studies, manuals, as-built drawings, technical and other reports
and the like, shall become the property of the Department upon the Design-Builder’s preparation
or receipt thereof. Copies of all Design Documents, shop drawings and working drawings shalll
be furnished to the Department upon preparation or receipt thereof by the Design-Builder. The
Design-Builder shall maintain all other documents described in this DB §104-2.3 in accordance
with DB §104-16 and as otherwise required by the Contract Documents, and shall deliver copies
to the Department as required by the Contract Documents or upon request if not otherwise
required to be delivered, with an indexed set delivered to the Department as a condition to Final
Acceptance.

The Department hereby grants to the Design-Builder a non-exclusive, royalty-free license to use
intellectual property included in the Work Product in connection with Work performed hereunder
and with respect to other projects undertaken by the Design-Builder, provided that said license
does not apply to any Pre-existing IP Rights. Said license includes the right to grant
sublicenses to Subcontractors responsible for development of said intellectual property.
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DB 104-3 CONTINGENCIES, EXTRA WORK, AND DEDUCTIONS
DB 104-3.1 Rightto Issue Orders on Contract

The provisions of the Agreement, Article 8 — Alterations and Omissions shall apply. Whenever
the Department determines that, from any unforeseen cause, the terms of the Contract should
be altered to provide for changes, contingencies, Extra Work or the deletion of Work, an Order
on Contract may be issued to the Design-Builder, who shall promptly proceed with the
performance of the Work, as so modified, and the designing and furnishing of the materials and
equipment necessary for its accomplishment.

No instructions, either written or verbal from any employee or agent of the Department shall be
construed as an order for changes until receipt by the Design-Builder of written notification that
an Order on Contract has been approved by the Department, or written notification from the
Department’s Project Manager that changes in the Work are eligible and authorized for payment
in accordance with DB 8109. Otherwise, payment for any unforeseen Work shall be made only
if the Design-Builder complies or has complied with all of the provisions of DB §8104-3.2, 104-4,
104-5, 104-6, 104-7, 109-9, 109-10 and 109-15, as applicable.

DB 104-3.2 Significant Changes in the Character of Work

If the Department wishes to add Work to this Contract, such addition may be considered a
significant change in the character of the Work. In such event an adjustment shall be made to
the Contract.

A significant change in the character of the Work shall also be deemed to occur if the
Department directs the Design-Builder to delete or modify the Work such that this Contract
would no longer be considered a Design-Build contract for the Project of the nature described in
the Contract Documents. In such event, the Design-Builder shall perform the Work not
terminated as directed by the Department. If a basis for adjustment of the Contract Price cannot
be agreed upon, then an adjustment shall be made in such amount as the Department’s Project
Manager may determine to be fair and equitable, excluding anticipated profit for the Work that
has been deleted. If deletion or modification of the Work creates float in the schedule enabling
early completion, the Order on Contract may include an appropriate modification of the Contract
Deadlines.

The Design-Builder shall comply with the notice, recordkeeping and other requirements of DB
88104-4, 104-5, 104-6, 104-7, 108-6, 109-9, 109-10 and 109-15, as applicable, with respect to
any request to adjust the Contract Price or the Contract Time due to an alleged significant
change in the character of the Work. The Department will have no liability and no adjustment
will be made for any damages (i) if the Design-Builder fails to comply with such requirements or
(ii) which accrued more than 10 work days prior to the filing of such a notice.

DB 104-4 CHANGES IN BASIC PROJECT CONFIGURATION; UTILITY RELOCATIONS;
HAZARDOUS MATERIALS; ENVIRONMENTAL MITIGATION

DB 104-4.1 Changes in Basic Project Configuration
The Department acknowledges and agrees that the Design-Builder's Proposal was based on certain

basic information presented by the Department regarding the nature of the Project to be constructed
as documented in the RFP. This basic information is considered the Basic Project Configuration.

Syracuse Division Bundled Bridges 71 DB § 104
TAS 17-37B, Contract D800001 Draft August 31, 2017



New York State Thruway Authority

Except as authorized by an Order on Contract, the Design-Builder shall not make any material
change in the Basic Project Configuration. Non-material Department-Directed Changes may be
covered by an Order on Contract whether they are within the parameters of the Basic Project
Configuration or not. Non-material Department-Directed Changes may be ordered without any
change in the Contract Price or extension of the Contract Time, provided the change is ordered prior
to completion of the Definitive Design Review for the affected Design Unit(s).

DB 104-4.1.1 Not Used
DB 104-4.1.2 Necessary Basic Project Configuration Change

Notwithstanding the fact that this Contract generally obligates the Design-Builder to undertake
all Work necessary to complete the Project without changes in the Contract Price, this DB §104-
4.1.2 provides for a change in the Contract Price to be made in conjunction with Necessary
Basic Project Configuration Changes. If any Necessary Basic Project Configuration Change
increases or decreases the cost of performing the Work, then the Department will issue an
Order on Contract to adjust the Contract Price accordingly. Furthermore, if the Design-Builder
commences any construction Work affected by the change prior to delivery of appropriate notice
of the change to the Department under this DB §104, the Order on Contract shall allow the
Department a credit for the cost of any unnecessary Work performed and/or shall exclude any
additional costs associated with redoing the Work already performed. The Order on Contract
shall also account for any offsets from Orders on Contract previously issued.

In the event that the Department approves a Necessary Basic Project Configuration Change
that reduces the Design-Builder's costs, the Order on Contract shall note the amount of cost
decrease available for future offsets.

If a Necessary Basic Project Configuration Change results in a Critical Path delay, the Order on
Contract may include an appropriate extension of time and/or time-related damages. If a
Necessary Basic Project Configuration Change creates float in the schedule thus allowing early
completion without additional cost, the Order on Contract shall include an appropriate
modification of the contract deadlines accelerating the time for completion.

The notice, recordkeeping and other requirements of DB §8104-7, 108-6, 109-9, 109-10 and
109-15 shall apply with respect to any request to adjust the Contract Price or the Contract Time
due to a Necessary Basic Project Configuration Change.

DB 104-4.1.3 Relationship to VECP

If a Value Engineering Change Proposal (VECP) results in a material change in Basic Project
Configuration, any cost savings from such VECP shall be shared in accordance with DB §104-
13.

DB 104-4.1.4 Inaccuracies in RFP Plans

The Design-Builder shall be responsible for any cost increases and/or delays resulting from
changes in requirements and obligations of the Design-Builder relating to the Project due to
inaccuracies in the RFP Plans other than an error, omission, or defect in the Directive Plans
constituting or requiring a material change in the Basic Project Configuration. If any such
changes occur, no change in the Work shall be deemed to have occurred and no Order on
Contract will be issued for any such cost increases and/or delays, unless the change qualifies
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as a Necessary Basic Project Configuration Change. Accordingly, any non-material changes in
the Basic Project Configuration shall be the responsibility of the Design-Builder.

DB 104-4.1.5 Applicability of Orders on Contract

In general, the Design-Builder may implement non-material changes in the Basic Project
Configuration without an Order on Contract, unless the change involves a circumstance for
which an Order on Contract is specifically required hereunder.

DB 104-4.2 Changes Applicable to Utility Relocations

All public and private utilities within or adjacent to the Work Sites, that are known to the
Department, are described in the Contract Documents. The Design-Builder is cautioned that
the number, type, size, location and configuration of the Utilities are not guaranteed; nor is there
a guarantee that all existing Utilities are described in the Contract Documents.

The following provisions govern entitlement to Orders on Contract with respect to Relocation of
utilities.

DB 104-4.2.1 Inaccuracy of Utility Information

A) If any underground utility requiring Relocation by the Design-Builder is not indicated at all in
the Contract Documents, or is materially inaccurately indicated therein (as specified in Part
4 — Utility Requirements), then the Design-Builder shall be entitled to an Order on Contract
with respect to any increase in the Design-Builder’s costs of performing the Work that is
directly attributable thereto. Notwithstanding the foregoing, the Design-Builder shall be fully
liable for, and no Order on Contract shall be issued under this DB §104-4.2 with respect to,
any such underground utility that was known to the Design-Builder prior to the Proposal
Date or that would have been known to the Design-Builder by undertaking a reasonable
investigation prior to the Proposal Date, including any utility as to which surface inspection
of the area would have shown its existence or the likelihood of its existence in the correct
location, size, and/or material, as applicable, by reason of the existence of above-ground
facilities, such as buildings, meters, junction boxes, or identifying markers.

B) If any underground utility identified in the Contract Documents as requiring Relocation by
the Design-Builder is not accurately indicated therein (as specified in Part 4 — Utility
Requirements), and if as a result Relocation of such utility is not necessary or there is a
reduction in the Relocation Work for such utility, then the Department shall be entitled to an
Order on Contract reducing the Contract Price to reflect the value of the reduction in the
Work directly attributable to the correction of such inaccurate information.

C) No change in “conflict/no conflict” status between information represented in the Contract
Documents, Design Plans, and/or as-built conditions shall be grounds for an Order on
Contract under this DB 8104-4.2, except to the extent that the change in “conflict/no
conflict” status is the result of inaccuracies (per Part 4 — Utility Requirements) in the
locations of utilities shown in the Contract Documents for which the Design-Builder is
otherwise entitled to an Order on Contract pursuant to this DB §104-4.2.

Syracuse Division Bundled Bridges 73 DB § 104
TAS 17-37B, Contract D800001 Draft August 31, 2017



New York State Thruway Authority

DB 104-4.2.2 Change in Allocation of Duties in DB Utility Work Agreements

If a DB Utility Work Agreement allocates responsibility for Relocation to the Utility Owner and
provides that the utility owner is entitled to be paid its costs for Relocation, the Department shall
make such payments directly to the utility owner. If the DB Utility Work Agreement allocates
responsibility for Relocation to the Design-Builder, the cost of Relocation is included in the
Proposal Price. Orders on Contract resulting from a reallocation of duties between the Design-
Builder and the utility owner from that found in the DB Utility Work Agreements shall be
governed by this DB §104-4.2.2.

A) Change in Allocation of Duties from the Utility Owner to the Design-Builder. If the DB Utility
Work Agreement allocates to the utility owner the responsibility to perform design and/or
construction for the Relocation of a particular utility, and after the Proposal Date the
Department gives notice to the Design-Builder that all or part of such Work is being
reallocated to the Design-Builder, then effective immediately upon the Design-Builder’s
receipt of a proceed order to that effect, the scope of the Design-Builder’'s duties for such
utility shall be expanded to include those duties specifically reallocated to the Design-
Builder as described in said notice. The Design-Builder shall be entitled to an Order on
Contract increasing the Contract Price to reflect the Design-Builder's additional costs
incurred which are directly attributable to such additional duties and are not subject to direct
reimbursement from the utility owner. If the change in allocation of duties impacts the
Baseline Progress Schedule Critical Path, an adjustment in time will be included in the
Order on Contract.

B) Change in Allocation of Duties from the Design-Builder to the Utility Owner. If the DB Ultility
Work Agreement allocates to the Design-Builder the responsibility to perform either design
and/or construction for the Relocation of a particular utility, and after the Proposal Date the
Department gives notice to the Design-Builder that all or part of such Work is being
reallocated to the utility owner, then effective immediately upon the Design-Builder’s receipt
of a proceed order to that effect, the scope of the Design-Builder's duties with respect to
such utility shall be reduced to exclude those duties specifically reallocated to the utility
owner as described in said notice. The Department shall be entitled to issue an Order on
Contract reducing the Contract Price to reflect the value of the reduction in the Work
directly attributable to such reduced duties. In the event that the parties cannot negotiate
such value in advance, the amount of the Order on Contract shall be an amount equal to
the actual cost to the utility owner of the Work reallocated to the utility owner plus a mark-
up on such costs as described in DB §109-9.2.1(E). If the change in allocation of duties
impacts the Baseline Progress Schedule Critical Path, an adjustment in time may be
included in the Order on Contract.

DB 104-4.2.3 Utility Delays

The term “Utility Delay” shall mean Critical Path delay directly attributable to any of the
following, subject to the limitations set forth below: (a) inability of Department and the Design-
Builder, after diligent efforts, to reach agreement with a utility owner on a necessary DB Ultility
Work Agreement, within a reasonable time, (b) failure by a utility owner to meet any time
parameters for performance by such utility owner which are set forth in the applicable DB Utility
Work Agreement, and (c) utility owner decision to implement a Betterment with respect to any
its facilities requiring relocation.
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With respect to any claim that a Utility Delay has occurred under item (b) of the definition of the
term: (1) a Utility Delay shall not include any failure or delay that is excused under a “force
majeure” provision in the applicable DB Utility Work Agreement; (2) once the Design-Builder has
reviewed and agreed to the design furnished by a particular utility owner, any subsequent delay
in the Critical Path due to failure of such design to comply with the requirements of the Contract
shall not constitute a Utility Delay; and (3) once the Design-Builder has reviewed and agreed to
construction work performed by or on behalf of a particular Utility Owner, any subsequent delay
in the Critical Path due to any failure of such construction to comply with the requirements of the
Contract shall not constitute a Utility Delay.

The Design-Builder shall not be entitled to an extension of any Contract Deadline on account of
any Utility Delay except as provided in this DB §104-4.2.3. The Design-Builder shall give written
notice to the Department of any circumstance which may lead to such a request for time
extension, within five days after the Design-Builder becomes aware that such circumstance has
occurred or is likely to occur.

The Design-Builder shall not be entitled to an extension of any Contract Deadline on account of
the Design-Builder’s failure to fully cooperate in good faith with the Department and the Utility
Owners in providing the Design-Builder's Plan and Schedules for performing Work that could be
impacted by the utility relocations.

The Design-Builder shall be responsible for all costs that result from the Design-Builder’s failure
to cooperate with the Department and Utility Owners and shall be prepared to modify the Work
and schedule to accommodate any Utility relocation(s) required as part of the DB Utility Work
Agreement(s) at no additional cost to the Department.

Damages or delays caused by a Utility, which results in interference with and/or delay of
progress of Work, may be recovered by the Design-Builder in accordance with all remedies
provided by law including but not limited to General Obligations Law Section 11-102.

DB 104-4.2.4 Conditions and Restrictions on Time Extensions for Utility Delay.

The Design-Builder shall not be entitled to any extension of any Contract Deadline(s) pursuant
to this DB 8104-4.2.4, unless all of the following conditions are satisfied:

A) The Design-Builder has provided evidence reasonably satisfactory to the Department that
(i) the Design-Builder has fulfilled its obligation under the Contract to coordinate with the
utility owner to prevent or reduce such delay, and (ii) the Design-Builder has otherwise
made diligent efforts to obtain the timely cooperation of the utility owner but has been
unable to obtain such timely cooperation;

B) If applicable, the Design-Builder has provided a reasonable Relocation plan to the utility
owner;

C) There exist no circumstances which have delayed or are delaying the affected Relocation,
other than those that fit within the definition of a Utility Delay.

The restrictions set forth in DB 8104-4.2.6 shall also apply with respect to Orders on Contract
relating to time extensions for Utility Delays.
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DB 104-4.2.5 Betterments

If the Department agrees to the addition of any Betterments to the Work with respect to facilities
covered by the DB Utility Work Agreements, the Department will issue an Order on Contract
pursuant to DB §104-3.1 with respect thereto. The Design-Builder shall not be entitled to an
increase in the Contract Price with respect to any Betterments except as allowed under DB
8104.4.2.3 and this DB §104-4.2.4.

DB 104-4.2.6 Impact of Design Changes on Relocations

Inasmuch as the Design-Builder is both furnishing the design of and constructing the Project,
the Design-Builder may have significant opportunities to reduce the costs of certain portions of
the Work, which may increase the costs of certain other portions of the Work. In considering
such opportunities, the Design-Builder shall at all times consider the impact of design changes
on Relocations of utilities with the overall goal of minimizing the necessity for Relocations of
such utilities to the extent practicable, as specified in DB §102-5.4. If the Design-Builder elects
to deviate from the design set forth in the Indicative Plans, and such deviation either (1) reduces
the costs of any Relocation of a utility (including by avoiding Relocation of a utility shown as
requiring Relocation in the Contract Documents), or (2) requires new Relocations or otherwise
increases Relocation costs, then the following shall apply to any resulting cost increases or
decreases affecting the Design-Builder and/or the Department:

A) The Design-Builder shall not be entitled to an Order on Contract for any such additional
costs which it incurs, including both additional Relocation costs and the costs of any
additional Work on other aspects of the Project undertaken in order to facilitate the
avoidance or reduction of Relocation costs;

B) The Design-Builder shall reimburse the Department for any such additional expenses which
the Department incurs, including any net increase in amounts owed by the Department to
any utility owner under a DB Utility Work Agreement attributable to such design changes or
any payment owing to a utility owner for work which is unusable or which must be redone
as a result of such design changes; and

C) Except as accounted for in determining the net increase in costs as specified in (B), the
Design-Builder shall have no obligation to provide a credit to the Department on account of
reductions in the cost of the Work due to any such avoided or reduced Relocation.

DB 104-4.2.7 Additional Restrictions on Utility-Related Orders on Contract

Whenever the Design-Builder claims entitlement to an Order on Contract under this DB 8104-
4.2:

A) Avoidance of Relocations. The Design-Builder shall bear the burden of (i) proving that the
Utility Relocation could not reasonably have been avoided and (ii) proving and justifying the
amount of any costs and/or delays claimed by the Design-Builder, including demonstrating
that the timing and nature of the investigations undertaken by the Design-Builder were
appropriate and that the increased costs and/or time could not have been avoided by more
timely and appropriate investigation. No Order on Contract under this DB §104-4.2 may be
made if a reasonable Site investigation and exploration during the pre-construction phase
would have indicated the location of the utility and the Utility Relocation could reasonably
have been avoided.
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B) Incremental Costs Only. The Order on Contract shall allow a price increase only for the
Incremental Costs arising from the circumstances giving rise to such Order on Contract.

C) Coordination Costs. In no event will the Design-Builder be awarded any increase in the
Contract Price for any costs of negotiating or coordinating with utility owners.

D) Timing of Orders on Contract. In general, the parties anticipate that Orders on Contract for
utility Relocations will be executed as the changes occur. However, the Department and
the Design-Builder may agree to consolidate certain changes into a single Order on
Contract. The Design-Builder's mark-ups under DB §109-9.2.1(E) shall be deemed to
include compensation for all costs associated with any time differential between
performance of the Relocation Work and the date of issuance of the Order on Contract.

E) Incidental Utility Work. The Design-Builder shall not be entitled to an Order on Contract for
increased costs of the Work resulting from, or for any extension of time for, delays
associated with Incidental Utility Work. Incidental Utility Work includes the following:

1) Any Relocation of any utility service lines,

2) Any Temporary Relocations of utilities implemented for the convenience of the Design-
Builder's own construction operations,

3) Protections in place,

4) The adjustment of utility appurtenances (e.g., manholes, valve boxes, and vaults) for line
and grade upon completion of roadway work,

5) All work necessary to remove any utilities (whether or not in use as of the Proposal
Date) in situations for which leaving the utilities in place is not feasible or not permitted,
or for facilities which the Design-Builder proposes be removed to accommodate or
permit construction of the Project, regardless of whether replacements for such utilities
are being installed in other locations, and/or

6) All work necessary to abandon in place any utility in accordance with proper procedures
(e.g., flushing, capping, slurry backfill, etc.).

F) The Design-Builder bears full responsibility for identifying conflicts between the Project and
any appurtenances to utility facilities as well as service lines, and any omissions or other
inaccuracies in information provided by the Department or any other Person regarding such
service lines or appurtenances shall not be considered material and shall not be grounds
for an Order on Contract.

G) Voluntary Action. If the Design-Builder elects to make payments to utility owners or to
undertake any other efforts which are not required by the terms of the Contract Documents
(including any agreement by the Design-Builder to make payment to a utility owner on
account of a Betterment or to perform Betterment work without reimbursement from the
utility owner), the Design-Builder shall not be entitled to an Order on Contract in connection
therewith. The Design-Builder shall promptly notify the Department of the terms of any
such arrangements.
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DB 104-4.3 Hazardous Materials Order on Contract

Except as specified in this DB §104-4.3, the Proposal Price includes all costs of management of
Hazardous Materials located in, on or under the property within the Project Limits (excluding any
additional parcels designated by the Design-Builder) as of the date the Department makes such
property available to Design-Builder. An Order on Contract may be issued for costs of
management of such pre-existing Hazardous Materials if they are of a type, quantity or location
that differs materially from the types, quantities or locations of Hazardous Materials identified in
the RFP or the Contract Documents as potentially present at the Site, and for costs and
expenses due to Critical Path delays directly attributable to discovery of such pre-existing
Hazardous Materials, except to the extent that Design-Builder is responsible for such
Hazardous Materials as specified in this DB 8104-4.3. An Order on Contract may also be
issued for costs of management of third party Hazardous Materials spills within the Project
Limits.

No Order on Contract will be issued if Design-Builder had actual or constructive knowledge of
such materials as of the Proposal Date, and no Order on Contract will be issued for any costs
that could reasonably have been avoided if the Design-Builder could have discovered the
existence of such materials through a reasonable site investigation, exploration and desktop
documentary study during the pre-construction period. Furthermore, the Design-Builder bears
full responsibility for all costs and expenses, including costs and expenses due to Critical Path
delays, for any release or threatened release of Hazardous Material (i) brought onto the Site by
Design-Builder or Subcontractors, or (ii) negligently removed or handled by Design-Builder or
Subcontractors, regardless of the source, origin or method of deposit of such Hazardous
Materials. Except with respect to Hazardous Materials that are Design-Builder’'s responsibility
as described in the preceding sentence, Design-Builder shall not be required to execute any
hazardous waste manifests as a “generator” with respect to Hazardous Materials encountered
within the Project Limits, and Hazardous Materials encountered within the Project Limits shall be
disposed of, if at all, utilizing an EPA identification number or other appropriate legal device
obtained by, and carried in the name of, Department or another Person designated by the
Department.

The Design-Builder shall utilize the services of previously qualified, trained, and/or appropriately
certified personnel and Subcontractors for Hazardous Materials management. No training costs
(or costs for physical examinations of workers) will be allowed in any Orders on Contract for
Hazardous Materials management services.

DB 104-4.4 Changes in Environmental Performance Commitments

If any FEIS, Record of Decision and/or secured permits and permit conditions result in changes
to the scope of the Environmental Performance Commitments or the Design-Builder's
obligations with respect to Environmental Approvals as set forth in Part 3, Section 3 —
Environmental Compliance, the Design-Builder shall be entitled to a negotiated Order on
Contract addressing the changes. Compensation is allowed only for the Incremental Costs
associated with compliance with the new requirements, and no additional compensation will be
made for Work relating to such compliance that was included in its original scope, including any
commitments made in Design-Builder's Proposal or changes negotiated with the Design-Builder
prior to award of the Contract.

Notwithstanding the foregoing, the Design-Builder will bear full responsibility for obtaining any
new Environmental Approvals or changes to existing Environmental Approvals and performance
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of any mitigation measures required as the result of its design decisions or construction
methodologies, including reimbursement of incremental costs incurred by the Department as a
result thereof.

DB 104-4.5 Orders on Contract for Change in Law

Changes in the scope of the Work may occur as the result of a Change in Law. The Design-
Builder shall notify the Department within 10 days after the Design-Builder first discovers (or
should have discovered in the exercise of reasonable prudence) that a Change in Law has
occurred, providing details regarding the Governmental Rule that has changed and describing
how the scope of the Work is impacted. Upon receipt of such notice the Department shall
promptly investigate the matter, and if he/she finds that a Change in Law has occurred, an
equitable adjustment may be made and the Contract modified in writing accordingly, as
specified herein. Design-Builder shall be entitled to compensation only for the Incremental
Costs associated with the Change in Law, and shall not be entitled to additional compensation
in connection with a Change in Law for any Work that was included in its original scope,
including any commitments made in Design-Builder’s Proposal, nor shall the Design-Builder be
entitled to compensation for any change in a Governmental Rule not falling within the definition
of Change in Law. An Order on Contract for a Change in Law resulting from changes to the
sales and use tax exemption described in DB §102-10 shall adjust the Contract Price to account
for such costs, without markup.

Notwithstanding anything to the contrary in the Contract Documents, the Design-Builder shall
implement changes in Standards attributable to a Change in Law only if required to do so by the
Department by an Order on Contract. Upon receipt of notification from the Design-Builder
regarding such a Change in Law, the Department will determine whether to issue an Order on
Contract implementing the change in Standards. In addition to the other limitations specified
herein, with respect to Changes in Law resulting in modification of Standards, the Design-
Builder shall not be entitled to any compensation for costs that could have been avoided had the
Design-Builder timely notified the Department of the Change in Law.

Design-Builder may request a time extension if the Change in Law, through no fault of Design-
Builder, adversely affects the Critical Path, provided that no extension of time shall be allowed
for delays that could have been avoided had the Design-Builder timely notified the Department
of the Change in Law.

DB 104-4.6  Alternative Technical Concepts

The Design-Builder acknowledges that, subject to the allocation of responsibilities set forth in
the Contract Documents, any approvals from Persons other than the Department required to
implement approved Alternative Technical Concepts incorporated in the Contract Documents
are Design-Builder’s sole responsibility to obtain and may be disapproved for any reason (or for
no stated reason). Design-Builder agrees that if any condition set forth in the Department’s pre-
approval of an ATC included in its Proposal has not been met as of the Proposal Date, the
Design-Builder shall be responsible for ensuring that such condition is satisfied before
implementing the ATC. If the Design-Builder fails to obtain any required approval, fails to satisfy
any such condition, or fails in any other way to implement the approved Alternative Technical
Concept, it shall comply with the corresponding baseline requirements (unmodified by the
Alternative Technical Concept) without any increase in the Contract Price or extension of the
Contract Deadlines.
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The Design-Builder acknowledges and agrees that, to the extent that the Design-Builder uses
any technical concept submitted by an unsuccessful proposer and provided to Design-Builder
by the Department, the Design-Builder shall do so at the sole risk of Design-Builder, and such
use shall in no way confer or be deemed to confer liability upon the Department or the
unsuccessful proposer(s).

DB 104-5 DIFFERING SITE CONDITIONS
DB 104-5.1 Differing Site Conditions Generally

During the progress of the Work, if subsurface or latent physical conditions are encountered at
the Site differing materially from those indicated by the Department for specific locations where
the Department’s tests were taken and to the degree of accuracy indicated in the Contract—or if
unknown physical conditions of an unusual nature, differing materially from those ordinarily
encountered and generally recognized as inherent in the Work provided for in the Contract are
encountered at the Site—the party discovering such conditions shall promptly notify the other
party to the Contract in writing of the specific differing conditions within 10 days of the discovery
and before they are disturbed, or as soon as practicable thereafter, and before the affected
Work continues.

A) Grounds for a differing site condition claim exist when the information indicated in the
geotechnical borings and/or tests provided by the Department in Part 7 — Engineering
Data is established to be materially inaccurate at the specific location(s) of those borings
or tests, to the extent that correct boring data would have resulted in accurate
assumptions regarding site conditions by the Design-Builder, and provided Design-
Builder had no actual or constructive knowledge of such conditions as of the Proposal
Date. The Department represents that, to the best of its knowledge, the information
represented by the borings and tests taken by the Department are accurate at the
location of the borings and tests to the degree of accuracy indicated in the Contract.
Any extrapolation of such information to other locations by the Design-Builder shall be at
the Design-Builder’s risk.

B) Grounds for a differing site condition claim also exist in the event of discovery of physical
conditions of an unusual nature, differing materially from those ordinarily encountered
and generally recognized as inherent in the type of work provided for in the Contract,
provided Design-Builder had no actual or constructive knowledge of such conditions as
of the Proposal Date, and Design-Builder would not have discovered the condition by
making a reasonable site investigation, exploration and desktop documentary study
during the pre-construction phase.

C) Upon written notification, the Department’s Project Manager shall, within a reasonable
time, investigate the conditions. If the Department’s Project Manager determines that a
differing site condition exists that causes an increase in the cost required for the
performance of any Work under the Contract for which a claim may be made pursuant to
either (A) or (B), above, and/or has delayed a Critical Path, an adjustment that excludes
anticipated profit but includes cost of Critical Path delays will be made, and the Contract
will be modified in writing, in accordance with DB 8§109-15. The Department’s Project
Manager shall notify the Design-Builder of the determination and whether or not an
adjustment of the Contract is warranted.
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D) No claim of the Design-Builder under this clause shall be allowed unless the Design-
Builder has given the notice required herein. If the Department’s costs are increased as
a result of any delay by the Design-Builder in ascertaining conditions and providing
notice, the damage that could have been mitigated by earlier notice will be calculated
and any Contract adjustment will be reduced accordingly. No claim by the Design-
Builder for an adjustment shall be allowed if submitted after final payment under the
Contract.

E) No claim may be made for conditions discovered during construction which might be
considered unknown physical conditions at the Site of an unusual nature, differing
materially from those ordinarily encountered and generally recognized as inherent in the
Work provided for in the Contract, if a reasonable site investigation and exploration
during the pre-construction phase would have indicated the condition.

F) The Design-Builder shall bear the burden of proving that a differing site condition exists
and that it could not reasonably have designed the Project or worked around the
differing site condition so as to avoid additional cost by resequencing, reallocating or
redeploying its forces to other portions of the Work or to other activities unrelated to the
Work (with the understanding that any additional costs reasonably incurred in connection
with such reallocation or redeployment are allowable). Each request for an Order on
Contract based on differing site conditions shall be accompanied by a statement signed
by a qualified professional setting forth all relevant assumptions made the Design-
Builder with respect to the condition of the Site, justifying the basis for such assumptions
and explaining exactly how the existing conditions differ from those assumptions, and
stating the efforts undertaken by the Design-Builder to find alternative design or
construction solutions to eliminate or minimize the problem and the associated costs.

G) The Design-Builder’s rights under this section do not excuse the Design-Builder from its
responsibility to determine what additional geotechnical information is required to
support its design and construction, to obtain such information and to ensure that such
information is accurate.

The notice requirements specified herein also apply to DB §104-4.2. The notice, recordkeeping
and other requirements of DB §8104-6, 104-7, 108-6, 109-9, 109-10 and 109-15 also shall apply
with respect to any request to adjust the Contract Price or the Contract Time due to a differing
site condition.

DB 104-5.2 [Reserved]
DB 104-6 EXTRA WORK

If the Department directs the Design-Builder to perform any Work not included in the original
scope pending issuance of an Order on Contract, the Design-Builder shall maintain a record of
Work authorized but not yet incorporated in the Contract using MURK 11a, MURK 12C, MURK
13D and/or MURK 17, for changes under DB 88104-3.2, 104-4, 104-5 or Extra Work ordered
and/or agreed by the Department.

DB 104-7 NOTICES AND RECORDKEEPING

The Design-Builder shall give the Department written notice of Design-Builder’'s contentions
regarding any event, matter or circumstance set forth in DB §104-3.2, 104-4, 104-5, 109-10 or
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109-15 in accordance with the applicable notice requirements. To the extent that a notice
period is not otherwise expressly provided in the Contract with respect to any such event, matter
or circumstance, Design-Builder shall provide written notice to the Department within 10 work
days after Design-Builder has knowledge or should have had knowledge of the relevant event,
matter or circumstance.

Timely provision of notice shall be a necessary requirement for consideration of any Contract
adjustment as provided in this DB 8104. Any failure of the Design-Builder to comply with said
requirements will be grounds for denial of the claim or Dispute and the Department does not
have to show prejudice to its interest before such denial is made. In the event the Design-
Builder fails to provide the required written notice within the time limit established, and/or in the
event the Design-Builder fails to maintain and submit specified records, the claim or Dispute for
additional compensation and/or extension of Contract Time shall be deemed waived,
notwithstanding the fact that the Department may have actual notice of the facts and
circumstances which comprise such dispute and is not prejudiced by said failure.

The notice, recordkeeping and other requirements of DB §8108-6, 109-9, 109-10 and 109-15
shall apply with respect to all matters for which this DB §104 provides for issuance of an Order
on Contract, in addition to the notice, recordkeeping and other requirements contained in this
DB 8104. The Design-Builder may not rely on any verbal or oral instructions from Department
representatives as constituting a waiver of any such requirements.

The Design-Builder shall provide written notice to the Department within 10 work days of receipt
of a direction to complete work that the Design-Builder believes is not Contract Work, or that
any direction of the Department’s Project Manager requires the Design-Builder to perform work
that Design-Builder believes exceeds the requirements of the Contract. During the progress of
such disputed work, the Design-Builder shall keep daily records in accordance with DB §109-9 —
Extra Work, Force Account Work and Record Keeping, for all labor, material and equipment
used for disputed work. For Time Related Disputes, the Design-Builder shall comply strictly with
the notice and record-keeping requirements set forth in DB §109-10.

The Design-Builder shall keep Contract records in accordance with the MURK, including
requirements contained in subsequent revisions of the Manual. In several instances specified
herein (such as Force Account Work, application for approval of Subcontractors, etc.), the
Design-Builder shall furnish such data and information on forms as established in MURK.

DB 104-8 MAINTAINING TRAFFIC

The Design-Builder shall maintain and protect traffic in accordance with the requirements of the
MUTCD and the contract documents.

DB 104-8.1 Closing of Highway

The legal closing of a highway to public travel in the manner provided by Section 104 of the
Highway Law will be done by the Commissioner or by the County Superintendent of Highways
when requested by the Department. Not all highways are legally closed during highway
construction operations.

When a highway is legally closed and public travel diverted therefrom, adequate warning,
danger and direction signs and lights shall be erected and maintained by the Design-Builder to
properly protect and direct public travel by day and by night. Suitable barricades shall also be
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erected at the ends of such closed sections of highways and large signs displayed indicating
such closure. All signs, barricades and other traffic control devices used shall conform to the
MUTCD.

DB 104-8.2 Use of Restricted Highway

With the Award of the Contract the Commissioner will, unless otherwise specified, designate the
section of Highway identified as a part of the Project under the Contract a “restricted Highway”
pursuant to Section 104A of the New York State Highway Law and Section 1625 of the New
York State Vehicle and Traffic Law. Pursuant to those laws, the Commissioner has the authority
to do the following:

A) Establish maximum and minimum speed limits at which vehicles may proceed along any
such restricted Highway;

B) Establish weight and dimension limits of vehicles;

C) Regulate the use of such restricted Highway by pedestrians, equestrians, and animals;
D) Regulate parking, standing, stopping, and backing up of vehicles; and

E) Control Persons and Equipment engaged in Work on such Highway.

When used on such restricted Highways, all traffic control devices shall be considered as official
traffic control devices and shall conform to the MUTCD with New York State Supplement.

The Commissioner will cause signs indicating such restrictions to be placed at such points as
he/she deems necessary for the safe use of the restricted Highway. The traveling public and
Design-Builder must observe and comply with these restrictions, as posted, except that the
Design-Builder may be allowed greater latitude with respect to size and weight of construction
Equipment.

The size and weight of construction Equipment used within the Project limits will be limited to
that which is suitable and practical for the operation at hand so as not to injure or cause damage
to the Work that is being done or to that portion of the old Highway that is to be retained as part
of the completed Work. Loads in excess of the legal weights will not be permitted on any
structure, on any new pavement, or on any resurfacing project, except as provided under DB
§105-10.

DB 104-9 WORK ZONE TRAFFIC CONTROL

The Design-Builder shall develop a Work Zone Traffic Control Plan per Contract requirements
and shall furnish, erect, and maintain barricades, warning signs, flaggers, and pilot cars in
accordance with: the National Manual on Uniform Traffic Control Devices for Streets and
Highways and the New York State Supplement 17 NYCRR Chapter V (collectively, MUTCD);
the traffic control plan(s), as subject to the consultation and written comment of the
Department’s Project Manager; and the requirements of the Contract Documents. Flaggers
shall be provided with equipment and training pursuant to requirements of the MUTCD. The
equipment used by the flaggers shall be kept clean and in good repair by the Design-Builder at
the Design-Builder’'s expense. The Design-Builder shall take all steps necessary to either keep
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the existing roadway open with a minimum of inconvenience to the traveling public or provide an
approved alternate route.

When requested by the Design-Builder and approved by the Department’s Project Manager, or
when directed by the Department’s Project Manager, Sections of the Project may be opened to
traffic prior to completion of the entire Contract. Such opening shall not constitute Final
Acceptance of the Work or any part thereof, or a waiver of any provisions of the Contract.

When a Section is opened in accordance with the Design-Builder's Work Zone Traffic Control
Plan and/or as a result of the Design-Builder's request, the Design-Builder shall remain liable
until Project Completion of the entire Project, and damage to the highway occurring before that
time shall be repaired by the Design-Builder at the Design-Builder's expense, including the
removal of earth or rock slides.

The Design-Builder's equipment shall enter and leave the traveled way only in the direction of
public traffic. All movements on or across the traveled way shall be performed in a manner that
will not endanger the traveling public.

The Design-Builder shall maintain the pavement surface of the lanes open to traffic adjacent to
the Work zone within the limits of the Project traffic control.

Refer to DB §105-12 for information regarding the respective responsibilities of the Department
and the Design-Builder for maintenance of sections of roadway open to the traveling public.

If the Design-Builder fails to furnish warning devices, take protective measures as above
provided, or complete shoulder work, drainage structures, or other features of the Work, the
Department’s Project Manager, or Department’'s Construction Quality Assurance Engineer, at
his or her discretion, will notify the Design-Builder in writing of the defects along with a
reasonable period of time in which the Work must be corrected or completed. If the Design-
Builder fails to make a reasonable effort, in the sole opinion of the Department’s Project
Manager, toward correction in this period of time, the Department’'s Project Manager may then
take such steps as the Department’s Project Manager deems necessary to correct the defects,
or the Department’s Project Manager may terminate the Contract for default under DB §108-8.

The Design-Builder shall be liable and agrees to pay the Department for all costs and expenses
incurred by the Department in correcting the defect(s).

DB 104-10 WORK ZONE TRAFFIC CONTROL FOR MOBILE OPERATIONS

For contracts that involve mobile operations, a Work Zone Traffic Control sequence shall be
provided by the Design-Builder in accordance with the MUTCD. When last following vehicle
and/or trailing vehicles are required by these provisions, they shall meet the requirements of
Section 619 for Shadow Vehicles.

DB 104-11  RIGHTS IN AND USE OF MATERIALS FOUND ON THE WORK

The Design-Builder may use on the Project such suitable stone, gravel, sand, or other material
as may be found in an excavation for accomplishing Work described by other items. The
Design-Builder shall replace with other acceptable material, at the Design-Builder's own
expense, all of the excavated material so removed which would have been used for the
construction of embankments or bridge approaches or for other purposes, provided that such
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material is required to fulfill the intent of the Contract. No charge will be made against the
Design-Builder for materials so used. The Design-Builder shall not excavate or remove material
from within the ROW that is not within the grading limits as indicated by the slope and grade
lines on the Design Plans, without written authorization from the Department’s Project Manager.

Unless otherwise provided, the material from existing old structures may be used temporarily by
the Design-Builder in the erection of the new structure. Such materials shall not be cut or
otherwise damaged, except with the written authorization of the Department’s Project Manager.

DB 104-12  SITE HOUSEKEEPING AND FINAL CLEANUP
DB 104-12.1 Site Housekeeping

The Site shall be cleaned up at the close of each work day, and be left in an orderly condition.
Waste and debris shall be removed from the Site and surrounding areas cleaned of debris or
waste generated from the Site. Containers shall be provided for the collection, and separation
of waste and recyclable materials in accordance with applicable Governmental Rules, and
garbage and other waste shall be disposed of at frequent and regular intervals. Any salvaged
material not specified to be disposed of otherwise shall become the property of the Design-
Builder and shall be removed from the Site.

DB 104-12.2 Final Cleanup

As a prerequisite to Project Completion, the construction area and all other adjoining areas,
other than those owned by the Design-Builder, occupied by the Design-Builder in connection
with the construction Work shall be cleaned of all surplus and discarded materials, spilled
materials, excess materials left deposited on the permanent Work as a result of the Design-
Builder's operations, falsework, and rubbish and temporary structures and buildings, that were
placed thereon by the Design-Builder. The adjoining areas mentioned above, outside the
normal limits for seeding, will be reshaped, seeded and mulched, or otherwise restored as
directed by the Department’s Project Manager at the Design-Builder's expense.

DB 104-13 VALUE ENGINEERING CHANGE PROPOSAL
DB 104-13.1 Purpose and Scope

It is the intent of this provision to share with the Design-Builder any substantial direct cost
savings which may be generated as a result of a VECP offered by the Design-Builder and
approved by the Department. The purpose is to encourage the use of the Design-Builder’s
ingenuity and experience in arriving at alternative designs, methods, and procedures that result
in a lower direct cost to accomplish a prescribed function with the intention of sharing in the
resulting savings.

The VECP should produce direct cost savings to the Department and the public without, in the
sole judgment of the Department, impairing essential functions and characteristics of the Project
including, service life, economy of operation, ease of maintenance, desired appearance, and
safety. The Design-Builder, when developing a VECP, must address Environmental
Requirements and similar concerns as part of the VECP. Value Engineering Change Proposals
are limited to changes that are within the design parameters, as defined by the Department, for
the Project. Value Engineering Change Proposals may be developed by the Design-Builder or
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may be based on proposals from the Department or information contained in another Proposal
submitted in response to the Request for Proposals.

The *“direct cost savings” is the difference of the “construction savings” generated by
implementing the VECP minus reasonable “design costs” associated with the VECP. The
“construction savings” is the difference between what it would cost to complete all the Contract
work without implementing the VECP and the cost to complete all the Contract work if the VECP
is implemented. This includes any changes to quantities or unit prices across the entire
Contract if affected by the VECP. If the estimated cost to complete all the Work without
implementing the VECP differs from the estimated cost included in the Proposal Price,
supporting documentation to explain the variance shall be provided. Reimbursable “design
costs” are specific to engineering changes (examples: design changes, plan sheet revisions,
and quantity estimating). Expenditures toward proposal preparation (examples: scheduling,
documentation, cost analysis, material research, etc.) are not reimbursable.

Indirect cost savings (time, user delay, railroad Force Account costs, inspection costs, etc.),
although considered when reviewing the merits of the VECP, are not reimbursed. A Value
Engineering Change Proposal may alter the Baseline Progress Schedule and milestone dates,
which, in turn, could affect time-related Contract provisions.

Value Engineering Change Proposals that reduce the time to complete the Project, and only
result in indirect cost savings, may be accepted based on the mutual benefit derived. These
VECPs will be evaluated in accordance with DB §104-13.6.

The provisions of this Section will not apply unless the Design-Builder identifies the submission
as a VECP.

DB 104-13.2 Submittal of Conceptual VECP
A conceptual VECP is required for all VECPs. The conceptual VECP should outline the general
technical concepts associated with the VECP and the estimated direct cost savings which may
result. The conceptual VECP will be reviewed by the Department and could result in one of the
following actions:

A) Approval of the VECP;

B) Conceptual approval, and a request for the Design-Builder to submit a formal VECP;

C) Arequest for additional information; or

D) Rejection of the VECP.

The conceptual VECP should contain sufficient information to provide concept evaluation and
review. The conceptual VECP will include the following, at a minimum:

A) Conceptual plans;

B) An initial estimate of costs which should include sufficient information to determine the
reasonableness of the conceptual VECP;
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C) The most recently approved Baseline Progress Schedule showing the impact of the
VECP on the Baseline Progress Schedule. The Baseline Progress Schedule shall
include the time required to: develop a formal VECP, if required; approve an Order on
Contract to incorporate the required changes into the Contract; order, fabricate, and
deliver long lead material; and obtain or modify any Environmental Approvals or other
required approvals. In addition, the Design-Builder must indicate the latest date that the
conceptual VECP and the VECP Order on Contract must be approved to not affect the
currently approved Baseline Progress Schedule. Should the Department find that
insufficient time is available for review and processing, it may reject the conceptual
VECP solely on such basis. If the Department fails to respond to the conceptual VECP
by the date specified, the Design-Builder will consider the VECP rejected and will have
no claims against the Department as a result thereof.

D) A description of any previous use or testing of the conceptual VECP on another project
of the Department or elsewhere and the conditions or results therewith. The Design-
Builder shall submit the technical aspects of the conceptual VECP in sufficient detail as
to enable reviewers to determine the suitability of the VECP from an engineering
perspective. If the technology is new, test information must be provided to the
Department’s satisfaction. If the conceptual VECP was submitted previously on another
project of the Department, indicate the date, contract number, and action taken by the
Department.

An original and three copies of the conceptual VECP must be submitted to the Department’s
Project Manager, plus any additional information requested by the Department. The
Department may accept conceptual VECPs that require Contract Time extensions if sufficient
cost savings or other benefits are anticipated, at the sole discretion of the Department. Baseline
Progress Schedules for these conceptual VECPs must include all of the above information plus
the new anticipated Contract Deadline.

DB 104-13.3 Submittal of Formal VECP

Upon notification by the Department’s Project Manager that the conceptual VECP is approved
and a formal VECP is necessary, the Design-Builder will submit an original and three copies of
the following information with each formal VECP, plus any additional information requested by
the Department:

A) A statement identifying the submittal as a cost reduction proposal of the difference
between the existing Contract requirements and the proposed change and the
comparative advantages and disadvantages of each, including considerations of service
life, economy of operation, ease of maintenance, traffic flow, safety, desired appearance,
and increase or reduction of environmental impacts;

B) A description of the performance of the Work under the existing Contract requirements
and under the proposed changes;

C) An engineering analysis including Plans, computations, and other documents necessary
for evaluation by the Department;

D) A listing of the Contract requirements that must be changed if the VECP is adopted, and
a recommendation as to the manner in which the change(s) should be made;

Syracuse Division Bundled Bridges 87 DB § 104
TAS 17-37B, Contract D800001 Draft August 31, 2017



New York State Thruway Authority

E) A detailed estimate for performing the design and construction Work under the existing
Contract and for performing it under the VECP. An estimate of the cost to the Design-
Builder for developing and implementing the changes must also be included;

F) A listing of the Schedule of Prices items and schedule activities affected by the VECP;
and

G) An assessment of the effects that the adoption of the VECP will have on other costs to
the Department, including future right-of-way acquisition, maintenance, and operations.

The Design-Builder may be required to conduct a technical presentation as a part of the review
process.

In preparing VECPs, the Design-Builder must perform an independent examination of the
affected Work Site. The Department shall rely exclusively upon the accuracy of the engineering
data upon which the VECP is based. The Department is not required to perform additional
investigations, cross checks, or Site examinations. Adoption of a Design-Builder's VECP shall
not be construed to alleviate or reduce the Design-Builder’s full and absolute liability if the VECP
upon implementation fails to satisfactorily perform because of the Design-Builder's use of
inaccurate or incomplete engineering data or because of the Design-Builder's failure to
adequately investigate and examine the affected construction Site.

DB 104-13.4 Conditions

The Design-Builder acknowledges and agrees that its Price Proposal was not based on the
anticipated approval of a VECP and recognizes that any VECP may be rejected. If a VECP is
rejected, the Design-Builder will be required to complete the Contract in accordance with the
Contract Documents. A VECP will be considered after the Contract is awarded and only when
all the following conditions are met:

A) All VECPs, whether or not approved by the Department for use in this Contract, apply
only to this Contract and become the property of the Department and will contain no
restrictions imposed by the Design-Builder on their use or disclosure. The Department
will have the right to use, duplicate, and disclose in whole or in part any data necessary
for the utilization of the VECP. The Department retains the right to utilize any proposed
VECP or part thereof on any other project without any obligation to the Design-Builder
submitting the same.

B) The approval of the conceptual VECP in no way obligates the Department to accept the
formal VECP. Furthermore, the Design-Builder shall have no claim against the
Department as a result of the rejection of any such conceptual or formal VECP.

C) The Department will be the sole judge as to whether a VECP qualifies for consideration
and evaluation. It may reject any VECP that requires excessive time or costs for
evaluation or which is not consistent with the Department’s policies for the Project.

D) A VECP must provide the same service life or more, facilitate economy of operations
and ease of maintenance, and achieve the desired appearance and safety. A VECP will
not be allowed that changes the type and/or thickness of the pavement structure and
material or solely substitutes one material for another. Examples of material that fall into
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E)

F)

G)

H)

J)

inappropriate substitution situations are drainage pipes, bridge coatings, and pavement
markings. Also, elimination of Work does not necessarily constitute a VECP.

The VECP will not be experimental in nature, but must have been proven to the
Department’s satisfaction under similar or acceptable conditions on another project of
the Department or at another location acceptable to the Department.

A VECP will be considered only if equivalent options are not already provided in the
Contract Documents.

The Department will be the sole judge in determining if the proposed VECP will result in
a sufficient amount of direct or indirect savings to offset the Department’s effort to review
the VECP.

If the Department requires any additional information to evaluate the VECP, this
information must be provided in a timely manner. Unless mutually agreed to otherwise,
failure to do so will result in the rejection of the VECP. An incomplete or a poor quality
VECP which hinders the Department’'s review may also result in the rejection of the
VECP.

The Design-Builder shall encourage submission of VECPs from Subcontractors,
provided that reimbursement is made by the Department to the Design-Builder and that
the terms of payment to the Subcontractor are satisfactorily negotiated and accepted
before the VECP is submitted to the Department. Subcontractors may not submit a
VECP except through the Design-Builder.

The Design-Builder will receive written notification from the Department when the VECP
is accepted. The Design-Builder will not order any materials until it has received the
acceptance.

DB 104-13.5 Payment

If the Department accepts the VECP, the changes and payment will be authorized through an
Order on Contract. Reimbursement to the Design-Builder for the total cost of the revised Work
will be paid in accordance with the payment provisions of DB 8109. Progress payments may be
made on a schedule adopted by the Department’s Project Manager.

If Department accepts a VECP, the Contract Price shall be adjusted in accordance with the
following:

A)

For VECPs which reduce the Design-Builder’s costs, the Contract Price shall be reduced
by an amount equal to the sum of: (a) 100% of any additional costs incurred by
Department, including the costs incurred in reviewing the VECP and any impact the
VECP may have on Project revenue, but excluding the amounts due to the Design-
Builder resulting from the VECP (excluding any impact on the Contract Price itself), plus
(b) 50% of estimated net savings (or 75% in the case of a VECP based on another
Proposer’s Proposal). For such VECPs, the term “estimated net savings” shall mean: (i)
the difference between the cost of performing the Work according to the Contract
Documents and the actual cost to perform the Work, as modified by the VECP, less (ii)
the actual costs of studying and preparing the VECP as substantiated by Design-Builder
and approved by Department in writing in accordance with the change procedures set
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forth herein, less (iii) the costs in (a) above. Design-Builder’'s profit shall not be
considered part of the cost.

B) For VECPs that result in an increase in the Design-Builder's costs, the Contract Price
shall be increased by an amount equal to the sum of: (a) 100% of any additional costs
incurred by Design-Builder and approved by Department plus (b) 50% of estimated net
savings. For such VECPs, the term “estimated net savings” shall mean (i) the amount of
any savings in Department’s costs resulting from the VECP (taking into consideration the
costs incurred in reviewing the VECP and any impact the VECP may have on project
revenue), less (ii) the actual costs of studying and preparing the VECP as substantiated
by Design-Builder and approved by Department in writing in accordance with the Order-
on-Contract procedures set forth herein, less (iii) the costs in (a) above. Design-
Builder’s profit shall not be considered part of the cost.

C) Design-Builder is not entitled to share in either collateral or future contract savings. The
term “collateral savings” means those measurable net reductions in Department’s costs
of operation resulting from the VECP, including costs of maintenance by Department or
any third party, logistics, Department-furnished property and future costs associated with
the Project. The term "future contract savings" shall mean reductions in the cost of
performance of future construction contracts for essentially the same item resulting from
a VECP submitted by Design-Builder.

D) In a case where a VECP involves acquisition of additional property and/or reduces
Department’s cost of property acquisition, the analysis of the VECP shall consider the
additional costs or savings associated with the adjustment in the real property
requirements for the Project, including the costs involved in adjusting the Governmental
Approvals, Department’s additional costs, including costs of personnel, Design-Builder’s
out-of-pocket costs such as the price of the additional property, and the incremental
reduction in Department’'s costs (if any) for property acquisition. The estimated net
savings shall be shared between Department and Design-Builder as described above.

E) In the event that Design-Builder proceeds with a Design-Builder-requested Order-on-
Contract that Department believes should be characterized as a VECP, and it is later
determined through the dispute resolution process that the change meets the technical
gualifications for a VECP, the Contract Price shall be reduced by an amount equal to the
sum of: (a) 100% of any additional costs incurred by Department resulting from the
VECP plus (b) 75% of estimated net savings.

The Department’s Project Manager will be the sole judge of the estimated net savings in
construction cost and costs incurred by the Department resulting from the adoption of all or any
portion of a VECP.

The Design-Builder's share will be considered full compensation to the Design-Builder for
effecting all changes pursuant to the Order on Contract stemming from the VECP.

In the event of the Department’s acceptance of a direct cost savings conceptual VECP, and the
Design-Builder is directed to proceed with the VECP implementation steps, and acceptance of
the formal VECP is not reached, reimbursement of the implementation costs will be limited to
50%. If “advance” written acceptance is given to proceed with the Work, procure the material,
and begin fabrication and rejection of the formal VECP occurs, the Work and fabrication costs
will be reimbursed in accordance with DB 8§109. Regarding material, only those items not
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incorporated and unique to the Project (i.e., not restockable) will be evaluated for payment
under DB 8§109.

There will be no reimbursement for any costs incurred prior to the acceptance of the conceptual
VECP.

When multiple submittals are required to satisfy the basic information needs of the conceptual
or formal VECP, and Contract Time is negatively impacted before review and subsequent
approval can be given by the Department, the VECP may be rejected. In such cases, there will
be no claim by the Design-Builder for the development costs and loss of anticipated savings
and/or profits.

DB 104-13.6 Time Savings

The Department will consider VECPs that result in time savings and at the same time increases
the cost of the Project. The Department will be the sole judge as to whether the benefits of
completing the Project, or relevant milestone, offsets any increase to the cost of the Project.
These submittals, while not constituting Value Engineering (VE), shall be reviewed using the
VECP acceptance process. In addition to the information required in DB 88104-13.2 and 104-
13.3 above, the Design-Builder shall also provide the Department sufficient information to
enable the Department to calculate and evaluate the cost benefit of the savings in user delay.

DB 104-14  ALTERNATIVE METHODS AND EQUIPMENT

Where particular methods or equipment are specifically required in the Contract Documents, the
Design-Builder may apply in writing to the Department’s Project Manager to use alternate
methods and equipment to provide the same results. Such alternates may be used only after
the written acceptance of the Department's Project Manager. When, in the opinion of the
Department’s Project Manager, satisfactory results are not being obtained using the Design-
Builder’s alternate methods and equipment, the methods and/or equipment shall be immediately
modified to produce satisfactory results.

DB 104-15 WARRANTIES AND GUARANTEES
DB 104-15.1 Warranties
The Design-Builder warrants as follows:
A) That all design Work performed pursuant to the Contract Documents, including that done
by its Subcontractors and manufacturers, shall conform to all professional engineering

principles generally accepted as standards of the industry;

B) That all non-design Work shall be free of defects and that the Project shall be fit for use
for the intended function; and

C) That all materials and equipment furnished under the Contract Documents shall be of
good quality and new.

In addition, the Department may require, subject to express agreement in writing between the
Department and the Design-Builder, with approval from the FHWA when required, warranties
associated with the contract for limited circumstances. A prototype warranty specification is
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available from the Department for the purpose of the Design-Builder’s providing a warranty for a
particular item, as opposed to providing a warranty for an entire contract. The product warranty
will be developed between the Department and the Design-Builder with input from appropriate
technical experts and the Office of Legal Affairs Division in conjunction with the Office of
Construction Division, and incorporated into the contract via order-on-contract. The warranty
may be used in situations including, but not limited to, work performed not in full compliance
with the contract documents, where initial testing does not indicate any deficiency in the end
product.

If the Department determines that any of the Work has not met the standards set forth in this DB
8104-15 at any time during the Warranty period for such Work, then the Design-Builder shall
correct such Work as specified below even if the performance of such correction Work extends
beyond the stated Warranty period.

Within seven days of receipt by the Design-Builder of notice from the Department specifying a
failure of any of the Work to satisfy the Design-Builder's Warranties, or of any Subcontractor
representation, warranty, guarantee, or obligation which the Design-Builder is responsible to
enforce, the Design-Builder and the Department shall mutually agree when and how the Design-
Builder shall remedy such violation, provided, however, that in case of an emergency requiring
immediate curative action, the Design-Builder shall implement such action as it deems
necessary and shall notify the Department of the urgency of a decision. The Design-Builder and
the Department shall agree on a remedy immediately upon notice by or to the Department of
such emergency. If the Design-Builder does not use its best efforts to proceed to effectuate
such remedy within the agreed time, or if the Design-Builder and the Department fail to reach
such an agreement within such seven-day period (or immediately, in the case of emergency
conditions), then the Department, upon notice to the Design-Builder, shall have the right to order
the Design-Builder to perform the work or to perform or have performed by third parties the
necessary Department-approved remedy, and the costs thereof shall be borne by the Design-
Builder.

DB 104-15.2 Warranty Period

Warranties for all Work shall commence upon Project Completion and shall remain in effect until
two years after the date that Final Acceptance is achieved. If the Department determines that
any of the Work has not met the standards set forth in this DB §104-15 at any time during the
Warranty period for such Work, then the Design-Builder shall correct such Work as
specified below even if the performance of such correction Work extends beyond the stated
Warranty period.

Within seven days of receipt by the Design-Builder of notice from the Department specifying a
failure of any of the Work to satisfy the Design-Builder's Warranties, or of any Subcontractor
representation, warranty, guarantee, or obligation which the Design-Builder is responsible to
enforce, the Design-Builder and the Department shall mutually agree when and how the Design-
Builder shall remedy such violation, provided, however, that in case of an emergency requiring
immediate curative action, the Design-Builder shall implement such action as it deems
necessary and shall notify the Department of the urgency of a decision. The Design-Builder and
the Department shall agree on a remedy immediately upon notice by or to the Department of
such emergency. If the Design-Builder does not use its best efforts to proceed to effectuate
such remedy within the agreed time, or if the Design-Builder and the Department fail to reach
such an agreement within such seven-day period (or immediately, in the case of emergency
conditions), then the Department, upon notice to the Design-Builder, shall have the right to order
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the Design-Builder to perform the work or to perform or have performed by third parties the
necessary Department-approved remedy, and the costs thereof shall be borne by the Design-
Builder.

DB 104-15.3 Manufacturer Warranties and Guarantees

The Design-Builder shall provide to the Department or the authority having jurisdiction of the
facility any manufacturer’s warranties and guarantees normally given as customary trade
practice. For contracts involving the furnishing and/or installing of electrical and mechanical
equipment, the Design-Builder shall guarantee the satisfactory in-service operation of
mechanical and electrical equipment and related components for a period of six months
following Final Acceptance of the Project, at no cost to the Department for either parts or labor.
This requirement does not apply to mechanical and electrical equipment furnished by the
Department.

DB 104-15.4 Subcontractor Warranties

Without in any way derogating the Design-Builder's own representations, Warranties, and other
obligations with respect to all of the Work, the Design-Builder shall obtain from all
Subcontractors and cause to be extended to the Department appropriate representations,
warranties, guarantees, and obligations with respect to design, material, workmanship,
equipment, tools, and supplies furnished by such Subcontractors, including all such
representations, warranties, guarantees, and obligations required to be furnished by
Subcontractors pursuant to the Contract Documents. All representations, warranties,
guarantees, and obligations of Subcontractors shall be written so as to survive all Department
and Design-Builder Inspections, tests, and approvals, and shall run directly to and be
enforceable by the Design-Builder and/or the Department and their respective successors and
assigns. The Design-Builder hereby assigns to the Department all of the Design-Builder’s rights
and interest in all extended warranties for periods exceeding the applicable Warranty period
which are received by the Design-Builder from any of its Subcontractors.

The Design-Builder retains responsibility for all Work performed on the Project, including all
Work of Subcontractors and all materials and equipment provided by suppliers, vendors and/or
manufacturers. Upon receipt from the Department of notice of a failure of any of the Work to
satisfy any Subcontractor warranty, representation, covenant, guarantee, or obligation, the
Design-Builder shall be responsible for enforcing or performing any such representation,
warranty, guarantee, or obligation, in addition to the Design-Builder's other obligations
hereunder. The Department’s rights under this DB §104-15.4 shall commence at the time such
representation, warranty, guarantee, or obligation is furnished and shall continue until the
expiration of the Design-Builder’'s relevant Warranty (including extensions for redone Work).
Until such expiration, the cost of any equipment, material, labor (including re-engineering),
and/or shipping shall be for the account of the Design-Builder if such cost is covered by such a
Warranty, and the Design-Builder shall be required to replace or repair defective equipment,
material, or workmanship furnished by Subcontractor.

DB 104-15.5 Reserved
DB 104-15.6 Non-Exclusive Remedy

Any Warranties shall be in addition to all rights and remedies available under the Contract
Documents or applicable law, and shall not limit the Design-Builder’s liability or responsibility
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imposed by the Contract Documents or applicable law with respect to the Work, including
liability for design defects, latent construction defects, strict liability, negligence, or fraud
provided.

DB 104-15.7 Damages for Breach of Warranty

In addition to all rights and remedies available under the Contract Documents or applicable law,
if the Design-Builder fails or refuses to provide the Warranty remedy described in this Section
DB 8§104-15, notwithstanding a valid request by the Department, the Design-Builder shall be
liable for the cost of performance of the Warranty work by others. The Department may also
call on the Surety and/or Guarantor to perform the warranty obligations.

DB 104-15.8 Exclusions

The Warranties shall not require the Design-Builder to perform repair or replacement Work to
the extent necessitated by the following:

A) Normal wear and tear, provided that damage and/or deterioration outside allowable limits
specified in the Contract Documents shall not be considered normal wear and tear;

B) Failure to perform routine maintenance consistent with polices and/or procedures
established by the Department or other maintenance agencies, including Utility Owners, or
in the absence of such policies and/or procedures, in accordance with industry standards of
maintenance for similar projects in the United States;

C) Rebellion, war, riot, act of sabotage, civil commotion, acts of vandalism, acts of terrorism,
nuclear events or ionizing radiation causing direct physical damage;

D) Wind, flood and/or earthquakes and other acts of God which exceed the severity or
intensity specified in the Standards applicable to the design as specified in the Contract
Documents;

E) Fire, except when fire results from, or is exacerbated by, failure of a component otherwise
covered by the Warranty provisions of this DB §104-15.8; and/or

F) Spill or release of hazardous or contaminated substances, unless caused by the Design-
Builder’'s organization or otherwise considered the Design-Builder’s responsibility under DB
8104-4.3.

DB 104-15.9 Reserved
DB 104-15.10 Warranty Performance Requirements

In addition to the Warranty provisions of DB 8104-15, Project components shall meet the
performance requirements specified in the Contract Documents.

DB 104-16 RETENTION OF RECORDS

The Design-Builder shall retain all records for six years after final payment is made under the
Contract. Required records shall include all payrolls, accounts, correspondence, maps,
photographs, or other documentary materials, regardless of physical form or characteristics,
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made or received by the Design-Builder in connection with the Contract. The Design-Builder
shall establish a document-control system whose records are so arranged, identified, and
indexed that any individual document, or component of the records, can be located with
reasonable facility.

The Design-Builder shall maintain records of all required payrolls and of the details that
comprise the total Contract Price including records maintained pursuant to DB §104-3 —
Contingencies, Extra Work and Deductions and DB §109-10 — Dispute Resolution and Disputed
Work Provisions. These records shall be available at any time within six years following the
date of final payment of the Project at the request of the Department for review and audit, if
deemed necessary by the Department. In case all or part of such records are not made so
available, any items not supported by reason of such unavailability of the records shall be
disallowed, or if payment has already been made, the Design-Builder shall, upon demand in
writing by the Department, refund to the Department the amount so disallowed.
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DB SECTION 105
CONTROL OF WORK

DB 105-1 DEPARTMENT'S PROJECT ORGANIZATION

As designee of the Department, the Department’s Project Manager has immediate charge of the
Project. The Department’s Project Manager is responsible for the administration and
satisfactory completion of the Project. The Department’'s Project Manager will be delegated
authority commensurate with that responsibility, including the authority to reject defective
material and construction and disapprove and reject Design Documents that do not comply with
Contract requirements.

Except as otherwise expressly provided in the Contract, the Design-Builder is required to submit
all issues related to the Project through the Department’s Project Manager. All communications
by the Design-Builder with the Department, written or verbal, shall be in English. All references
to costs, changes, prices, etc. shall be in United States dollars. Except as otherwise expressly
provided in the Contract, the Department’s Project Manager, designated representative,
Construction Quality Assurance Engineer, or Design Quality Assurance Engineer will address
all questions that may arise under the Contract, including the following topics:

A) Acceptability of Design Documents;

B) The quality and acceptability of material furnished;

C) Work performed;

D) The rate of progress of the Work;

E) Interpretation of the Contract;

F) Acceptable performance of the Contract requirements; and

G) Administration of monthly progress payments.

The decision of the Department’s Project Manager of the aforementioned shall be in writing, and
shall be delivered to the Design-Builder’'s Project Manager as quickly as possible.

In addition to the authority to administer the Contract, modify the Contract by Order on Contract,
and oversee and terminate the Contract as expressly provided in other Sections of the Contract,
the Department’s Project Manager or designated representative will have the authority to
suspend the Work, wholly or in part, or withhold progress payments due to the following:

A) Conditions such that unsatisfactory Work might result;

B) Improper material or procedures being used;

C) Unsafe conditions for the workers or the general public as a result of the failure of the
Design-Builder to correct those conditions;

D) The Design-Builder’s failure to carry out provisions of the Contract;
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E) The Design-Builder’s failure to carry out directions of the Department’s Project Manager;
F) The Design-Builder’s failure to comply with applicable Governmental Rules;

G) The Design-Builder's non-conformance with the Work Zone Traffic Control (WZTC)
provisions of the Contract, causing serious disruptions to traffic operations; or

H) The Department’'s Project Manager's determination that suspension is necessary
because of unsuitable weather.

The Department’s Project Manager may suspend Work if conditions exist that are potentially
injurious to the Project, including Work being performed in the absence of Release for
Construction documents and/or Work being performed in the absence of the Design-Builder’s
gualified Inspectors and/or sampling and testing personnel as specified in the Design-Builder’s
Quality Control Plan, and under any other circumstance expressly provided in the Contract,
including DB 88107-10, 107-11, 107-12, 107-19 and 109-15. No additional compensation will
be paid to the Design-Builder because of any such suspension. The Design-Builder shall not
suspend Work without written authority from the Department’s Project Manager.

The Department’s Project Manager may also suspend the Work wholly or in part when deemed
in the best interest of the Department, including for other conditions or reasons beyond the
control of the Design-Builder or not connected with the construction of the Project. Additional
Work caused by such suspensions will be paid for by the Department pursuant to DB §104-3.

Any adjustment of Contract Time for suspension of Work shall be made as provided in DB
§108-6.

The Department’s Project Manager will be assisted by Department staff or consultant personnel
retained by the Department, and may delegate some of these responsibilities to those
Department or consultant staff.

DB 105-2 CHARACTER OF WORKERS AND ORDERS TO FOREMAN
See DB 8102-3 for requirements concerning the character of the Design-Builder's workers.

Whenever the Design-Builder's Project Manager is not present on any part of the Work where
the Department may desire to give directions, orders will be given by the Department’s Project
Manager, or the Design Quality Assurance Engineer (DQAE) or Construction Quality Assurance
Engineer (CQA), and shall be received and obeyed by the Design-Builder's foreman who may
have charge of the particular Work in reference to which the orders are given. All foremen shall
speak English.

DB 105-3 DESIGN PLANS AND WORKING PLANS

See DB §111.

DB 105-4 CONFORMITY WITH DESIGN PLANS AND PROJECT SPECIFICATIONS

All Work performed and all material furnished shall be in conformity with the lines, grades, cross

sections, dimensions, and material requirements, including tolerances, shown on the Design
Plans or indicated in the Project Specifications.
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In the event the Department’'s Project Manager finds the material, or the finished product in
which the material is used, not in conformity with the Design Plans and Project Specifications,
but that reasonably acceptable Work has been produced, he/she shall then make a
determination if the Work may remain in place. In this event, the Department’s Project Manager
will document the basis of his/her determination by Contract modification which will provide for
an appropriate adjustment in the Contract Price in accordance with DB §109-7.6.

In the event the Department’s Project Manager finds the material, the finished product in which
the material is used, or the Work performed are not in conformity with the Design Plans and
Project Specifications and have resulted in an inferior or unsatisfactory product, the Work or
material shall be documented via a Non-Conformance Report and corrected by and at the
expense of the Design-Builder. If Design-Builder fails to correct any non-conforming Work
within 10 business days of receipt of notice from Department requesting correction, or if such
non-conforming Work cannot be corrected within 10 business days, and Design-Builder fails to
(a) provide to Department a schedule for correcting any such non-conforming work acceptable
to Department within such 10 business day period, (b) commence such corrective Work within
such 10 business day period and (c) thereafter diligently prosecute such correction in
accordance with such approved schedule to completion, then Department may cause the non-
conforming Work to be remedied or removed and replaced and may deduct the cost of doing so
from any moneys due or to become due to Design-Builder and/or obtain reimbursement from
Design-Builder for such cost.

DB 105-5 PROJECT RECORDS

The Department’s Project Manager is required to keep his/her Project records in accordance
with the requirements in the Contract Documents. In several instances (such as Force Account
Work or application for approval of Subcontractors) the Design-Builder shall furnish such data
and information on the forms as set up in the Contract. The Department’s Project Manager will
furnish the appropriate forms. See also DB §104-16 — Retention of Records.

DB 105-6 COORDINATION WITH THIRD PARTIES

The Design-Builder shall coordinate all design and construction, including that of any
Subcontractors, with other designers, contractors, the utility owners, governmental agencies,
Department’s personnel, and operating personnel concerning Site access, establishment and
use of temporary facilities, work schedules, and all other elements of the specified Work, which
require interfacing with others. The Design-Builder shall coordinate with the railroad company in
carrying out any railroad Force Account Work. When the Work of the Design-Builder or
Subcontractor dovetails with the railroad Force Account Work, the material shall be delivered
and the operations conducted so as to carry on the Work continuously in an efficient and skillful
order.

The Department shall have the right, at any time, to contract for and perform other work on,
adjacent to, near, over or under the Work covered by this Contract. In addition, other work may
be performed under the jurisdiction of another department or State agency. In such cases,
when a dispute arises among contractors, the Department will decide which agency will have
jurisdiction over said dispute. The Design-Builder shall cooperate fully with such other
contractors and carefully fit its own work to such other work as may be directed by the
Department.
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Any delays in performance of the Work or the need to oversee and coordinate with work
performed by others, including removal and replacement of Work already in place if needed, will
not be the basis for a claim for extra compensation. Such Work shall be done at the cost and
expense of the Design-Builder or Subcontractor, as applicable.

The Design-Builder and each other contractor shall assume all liability, financial or otherwise, in
connection with their respective contracts, and shall protect and save the Department harmless
from any and all damages or claims that may arise because of inconvenience, delay, or loss
experienced by the Design-Builder or other contractors because of the presence and operations
of other contractors working within the limits of this Project.

DB 105-7 TERMINATION FOR CONVENIENCE
DB 105-7.1 Notice of Termination

The Department may, by written notice, terminate the Contract or any portion thereof after
determining that for reasons beyond the control of either party hereto it is not feasible to
proceed with or complete the Work originally contracted for, or that continuation of the Work is
not otherwise in the Department’s best interest, and that termination would therefore be in the
public interest. Such reasons for termination may include Executive Orders of the President
relating to the prosecution of war or national defense; a national emergency which creates a
serious shortage of material; orders from duly constituted authorities relating to energy
conservation; restraining orders or injunctions obtained by third-party citizen action resulting
from national or local laws or regulations, where the issuance of such order or injunction is
primarily caused by acts or omissions of persons or agencies other than the Design-Builder;
where the orderly progression of the Project is interfered with or delayed by acts or omissions of
persons or agencies other than the Design-Builder; or any other circumstance in which the
Department determines that it is in the Department’s best interest to terminate the Agreement.
The Design-Builder acknowledges and agrees that the issuance of such notice by the
Department shall be conclusive as to its necessity. Termination (or partial termination) of the
Contract shall not relieve any Surety of its obligation for any claims arising out of the Work
performed.

DB 105-7.2 Design-Builder’'s Responsibilities Upon Termination

After receipt of a Notice of Termination, and except as otherwise directed by the Department,
the Design-Builder shall immediately proceed as follows, regardless of any delay in determining
or adjusting any amounts due under this Section.

A) Stop Work as specified in the notice;

B) Communicate such notice to all affected Subcontractors and suppliers and that their
Subcontracts and supply agreements are not to be further performed unless otherwise
authorized in writing by the Department;

C) Place no further Subcontracts or orders for materials, services or facilities, except as
necessary to complete the continued portion of the Work, if any, or for mitigation of
damages;

D) Terminate all Subcontracts to the extent that they relate to the Work terminated unless
directed by the Department to assign all of the right, title and interest of the Design-
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Builder under one or more such Subcontracts, in which case the Design-Builder shall
assign the Subcontracts identified by the Department and terminate all remaining
Subcontracts;

E) Subject to the prior approval of the Department, settle all outstanding liabilities and
claims arising out of such termination of Subcontracts;

F) Provide the Department with an inventory list of all materials previously produced,
purchased or ordered from suppliers for use in the Work and not yet used in the Work,
including its storage location, as well as any documentation or other property required to
be delivered hereunder which is either in the process of development or previously
completed but not yet delivered to the Department, and such other information as the
Department may request; and transfer title and deliver to the Department, in the manner,
at the times, and as and to the extent, if any, directed by the Department (i) fabricated or
unfabricated parts, the Work in process, completed Work, supplies and other material
produced or acquired for the Work terminated; and (ii) the Design Documents, working
drawings and all other completed or partially completed drawings (including plans,
elevations, sections, details and diagrams), specifications, records, samples, information
and other property that would have been required to be furnished to the Department if
the Work had been completed,;

G) Complete performance in accordance with the Contract Documents of all Work not
terminated;

H) Take all action that may be necessary, or that the Department may direct, for the safety,
protection and preservation of (i) the public, including public and private vehicular
movement, (i) the Work and (iii) the equipment, machinery, materials and property
related to the Contract Documents that is in the possession of the Design-Builder and in
which the Department has or may acquire an interest;

I) As authorized by the Department in writing, use its best efforts to sell, in a manner, at
the times, to the extent, and at the price or prices directed or authorized by the
Department, any property of the types referred to in DB §105-7.2(F); provided, however,
that the Design-Builder (i) is not required to extend credit to any purchaser, and (i) may
acquire the property under the conditions prescribed and at prices approved by the
Department. The proceeds of any transfer or disposition will be applied to reduce any
payments to be made by the Department under the Contract Documents or paid in any
other manner directed by the Department;

J) If requested by the Department, withdraw from the portions of the Site designated by the
Department and remove such materials, equipment, tools and instruments used by, and
any debris or waste materials generated by, the Design-Builder and any Subcontractor
in the performance of the Work as the Department may direct; and

K) Take other actions directed by the Department.

DB 105-7.3 Responsibility After Notice of Termination

The Design-Builder shall continue to be responsible for damage to materials after issuance of
the Notice of Termination, except as follows:

Syracuse Division Bundled Bridges 100 DB § 105
TAS 17-37B, Contract D800001 Draft August 31, 2017



New York State Thruway Authority

A) The Design-Builder’s responsibility for damage to materials for which partial payment
has been made as provided herein shall terminate when the Department certifies that
those materials have been stored in the manner and at the locations directed by the
Department.

B) The Design-Builder's responsibility for damage to materials purchased by the
Department subsequent to the issuance of the notice that the Contract is to be
terminated shall terminate when title and delivery of those materials has been taken by
the Department.

C) Immediately after the Department determines that the Design-Builder has completed the
Work directed to be completed prior to termination and such other work as may have
been ordered to secure the Project for termination, the Design-Builder will no longer be
required to provide for continuing safety, security and maintenance at the Site.

DB 105-7.4 Negotiated Termination Settlement
DB 105-7.4.1 Settlement Proposal

After receipt of a Notice of Termination, the Design-Builder shall submit a final termination
settlement proposal to the Department in the form and with the certification prescribed by the
Department. The Design-Builder shall submit the proposal promptly, but no later than 60 days
from the effective date of termination, unless the Design-Builder has requested a time extension
in writing within such 60-day period and the Department has agreed in writing to allow such an
extension. The Department will then review the Design-Builder's termination settlement
proposal and will act upon it, return it with comments or reject it. If the Design-Builder fails to
submit the proposal within the time allowed, the Department may determine, on the basis of
information available to it, the amount, if any, due the Design-Builder because of the termination
and shall pay the Design-Builder the amount so determined. The Design-Builder agrees to
make all records available to the extent deemed necessary by the Department to verify the
costs in the Design-Builder’s settlement proposal.

DB 105-7.4.2 Negotiated Settlement Amount

The Design-Builder and the Department may agree, as provided in DB 8§105-7.4.1, upon the
whole or any part of the amount or amounts to be paid to the Design-Builder by reason of the
total or partial termination of Work pursuant to this DB 8105-7. Such negotiated settlement may
include a reasonable allowance for profit solely on Work which has been completed as of the
termination date and subsequently accepted by the Department. Upon determination of the
settlement amount, the Contract will be amended accordingly, and the Design-Builder will be
paid the agreed amount. Nothing in DB 8105-7.5, prescribing the amount to be paid to the
Design-Builder in the event that the Design-Builder and the Department fail to agree upon the
whole amount to be paid to the Design-Builder by reason of the termination of Work pursuant to
this DB 8105, shall be deemed to limit, restrict or otherwise determine or affect the amount(s)
which may be agreed upon to be paid to the Design-Builder pursuant to this DB §105-7.4.2.
The Department’s execution and delivery of any settlement agreement shall not affect any of its
rights under the Contract Documents with respect to completed Work, relieve the Design-
Builder from its obligations with respect thereto, including Warranties, or affect the Design-
Builder’s rights under the Contract Bonds as to such completed or non-terminated Work.
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DB 105-7.5 Determination of Settlement Amount If Negotiations Fail

If the Design-Builder and the Department fail to agree, as provided in DB §105-7.4.2, upon the
whole amount to be paid to the Design-Builder by reason of the termination of Work pursuant to
this DB 8105-7, the amount payable (exclusive of interest charges) shall be determined by the
Department in accordance with the following, but without duplication of any amounts agreed
upon in accordance with DB §105-7.4.

DB 105-7.5.1 Payment Amount

Subject to the limit on the Department expenditures set forth in DB 8109-7.3, the Department
will pay Design-Builder the sum of the following amounts for Work performed prior to the
effective date of the Notice of Termination, as such amounts are determined by the De